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ACTION. 

1. When cause may be struck from docket.— When an action is brought 
against a defendant who is not legally competent to be sued, the 
cause may be struck from the docket by the court, ex mero motu, or 
on the suggestion of a third person as amicus curiae. zx parte Col- 
lins, 69. 

2. Action against “ Board of School Commissioners of Mobile County.” — 
Where the summons and complaint are against the “ Board of School 
Commissioners of Mobile County,” but the names of the persons who 
compose the board are not stated, and it is not averred that the board 
is a body corporate, the action cannot be maintained, and the cause 
may be struck from the docket. Jb. 69. 

When action lies against county. — Since counties have been made cor- 
porations (Rev. Code, § 897), if a statute creates a claim or liability 
against a county, and provides no remedy for its enforcement, an ac- 
tion at law, by ordinary summons and complaint, will lie. Lowndes 
County v. Hunter, 507. 

Against county, for damages caused by fall of public bridge. — An ac- 
tion does not lie against a county, to recover damages for injuries 
caused by the fall of a public bridge (Rev. Code, § 1396), unless the 
bridge was erected by contract with the court of county commission- 
ers; the mere failure of said court to keep a public bridge in repair, 
after having intentionally omitted to place it in any road precinct, 
and having assumed jurisdiction and control over it, imposes no lia- 
bility on the county. Sims v. Butler County, 110. 

Against partnership, for torts of partner.— If a horse is borrowed by 
one partner, to be used in and about the partnership business, and 
is lost by his negligence or other wrongful act, the owner may main- 
tain an action against the partnership for the loss or conversion. 
Brewer v. Witcher & Michael, 119. 

. Limitation of suit or claim for damages against railroad company. — The 
limitation of sixty days, within which claims for damages against 
railroad companies must be presented or sued on (Rev. Code, § 1401), 
does not apply to injuries to the person: as to such claims, the stat- 
utory limitation of an action (Rev. Code, § 2905) is one year. Nich- 
olson v. M. & M. Railroad Co. 205. 

. Liability of railroad company for injury to animals. — An action of tres- 
pass does not lie against a railroad company for the destruction or 
injury of animals run over by its cars or engines, unless the wrongful 
act was done by its direction, or with its assent; the conductor, en- 
gineer, or other subordinate agent, who has charge of the train at the 
time of the accident, is not, for this purpose, the representative of 
the corporation. S. R. & D. Railroad Co. v. Webb, 240. 

8. Consolidation of railroad companies ; when action lies against new com- 
pany. — Where an act of the general assembly, consolidating two 
railroad companies into one under a new name, provided that the 
consolidation and change of name “ shall in no way affect the rights 
of the creditors of said companies, and their separate existence shall 
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ACTION — Continued. 


be continued as to all the rights and remedies of creditors;” and 
that the president of the new company “shall be held in law, as to 
service of process, as the president of ” each of the old companies; 
and that the new company ‘‘ may dispose of any property, real or 
personal, held by each of said companies, and make and execute titles 
for the same, and sue for and recover in its name all debts, dues, and 
demands, of every kind and description whatsoever, due to each of 
said companies,’’ — held, that an action at law might be maintained 
against the new company, to recover damages for personal injuries 
caused by the wrongful act of one of the old companies. Warren vy, 
M. & M. Railroad Co. 582. 


9. Abatement of action by death. — In ejectment, or a statutory real action 


in the nature of ejectment, if one of several defendants dies pending 
the suit, the action abates as to him, and cannot be revived against 
his personal representative and heirs or devisees, or either of them, 
so as to proceed jointly against them and the surviving defendants. 
Jay v. Stein, 514. 


ADMIRALTY. 
1. Maritime contract ; jurisdiction of state courts to enforce by admiralty 


process. — Where supplies are furnished in the port of Mobile, at the 
instance of the master, for the use of a steamboat duly enrolled in 
that port, and plying between Mobile and Columbus, Mississippi, this 
creates a maritime contract, which cannot be enforced, by admiralty 
process, in the state courts; and this, whether Mobile was the home 
port of the vessel or not. Murphey v. Mobile Trade Co. 436. 


2. Sheriff’s liability for accidental destruction of boat in his possession un- 


der admiralty process. — When a sheriff has seized a steamboat under 
admiralty process (Rev. Code, § 3127-47), and has placed a suitable 
person on board to take charge of her, he is a quasi bailee, and is 
not liable as an insurer, but is bound to use such care and diligence 
only as a person of ordinary discretion and judgment might reason- 
ably be expected to use in reference to his own property, or such as 
is required of a bailee who receives compensation for his services ; 
and if the boat should be accidentally destroyed by fire, he would not 
be responsible for the loss simply because it occurred during the tem- 
porary absence of the person placed in charge by him. Price v. 
Stone, 544. 


AGENCY. 


1. How far question of fact.— Generally, the question of agency vel non 


is a matter of fact, tobe found by the jury; yet, when the fact of 
agency is proved, the court may decide whether the agency is gen- 
eral or special, and may charge the jury accordingly. Brewer & 
Michael v. Witcher, 119. 


2. Special agent. — A special agent is one who has a delegated authority 


to do a single act, and any person dealing with him is bound to in- 
uire as to the extent of his authority. Jb. 119. 


3. Personal liability of agent.— An agent who contracts in the name of 


his principal, but without authority, or in such a manner as to im- 
pose no legal obligation on his principal, is himself personally liable, 
although he acted in good faith, and honestly believed that he had 
authority. Belisle v. Clark, Hart § Co. 98. 


4. Parol contract for purchase of land enforced against agent in favor of 


principal.— When an agent receives from his principal money to be 
invested in lands for him, and uses the money so furnished (with his 
own money) in making the purchase, but takes the title in his own 
name, and repudiates the trust, a Court of Equity will enforce the 
trust against him, and will not allow him to set up the Statute of 
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AGENCY — Continued. 
Frauds in his defence, on the ground that his agency was without 
written authority. Firestone v. Firestune, 128. 

5. Liability of county tax assessor for printing. —The printing necessary 
for the office of the county tax assessor is not to be done at his ex- 
pense; yet, if he contract for it, he is primarily liable to the printer, 
unless there is an understanding between them to the contrary. 
White v. Williams, 130. 

6. Liability of agent for debt collected in Confederate treasury notes. — 
Where an agent, having very general powers to transact the business 
of his non-resident principal in respect to certain property in this 
State, received Confederate States treasury notes, in April, 1862, 
from a solvent debtor, in payment of a debt created prior to 1861, 
and informed his principal of the fact; and the principal, in reply, 
without expressing assent or dissent, instructed him not to receive 
any more such funds in payment of debts created before the war; 
and the agent then deposited the notes with an insurance company, 
where they remained until they became worthless; held, on bill for 
account by the principal, that the agent must bear the loss, as he 
showed no necessity for his receipt of the treasury notes, and no 
effort on his part to make a better disposition of them. Webster v. 
Whitworth, 201. 

7. Notice to agent.— To charge the principal with notice of the dissolu- 
tion of a mercantile partnership, because notice was given to his 
agent, it must be shown that the agent was authorized to represent 
his principal in that particular. Stewart § Co. v. Sonneborn, 178. 

8. Proxy of stockholder in private corporation ; notice. — A stockholder in 
an incorporated company, who is represented by his proxy at a stock- 
holder’s meeting, is chargeable with notice of all facts connected 
with the proceedings of the meeting, which were known to his proxy; 
and he cannot set up his want of notice, or ignorance of those facts, 
as a ground for equitable relief against the company. Thames v. 
Central City Insurance Co. 577. 

9. Agent of life insurance company ; powers of agent, and liability of com- 
pany. — A life insurance company cannot defeat a recovery on a pol- 
icy, by invoking a stipulation contained in a notice to policy holders, 
printed on the back of the policy, that its agents have no power to 
waive a forfeiture, or to receive a premium over-due, when the con- 
duct and course of dealing of the company and its agent have been 
such as justified the insured, when making an over-due payment, in 
believing that the agent had authority to receive it. Mound City In- 
surance Co. v. Huth, 529. 

10. Ratification of unauthorized acts of third person.— Generally, the au- 
thority of an agent is altogether personal, and cannot be delegated 
to another; yet, both the agent and his principal may ratify the un- 
authorized acts of a third person in their behalf, and the principal is 
bound by the agent’s ratification of such unauthorized act, if the 
agent himself had authority to perform the act. Jb. 529. 


ALIENS. 

1. Alien’s capacity to hold office. — An alien by birth, who has not been 
naturalized, and has not declared his intention to become a citizen of 
the United States, is not eligible to the office of sheriff. Scott v. 
Strobach, 477. 

2. Certificate of naturalization. — A certificate of naturalization, granted 
by a court having jurisdiction under the acts of Congress, stands on 
the footing of a judgment of a court of competent jurisdiction, and 
cannot be collaterally impeached, unless a want of jurisdiction is ap- 
parent on its face. 1b. 477. 
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ALIENS — Continued. 
8. Same.— A recital in a certificate of naturalization, that the person 


named therein appeared in open court, ‘‘ and makes application to be 
admitted a citizen,” &c., will be construed to mean, when the certifi- 
cate is collaterally assailed, that the application was made by peti- 
tion; and where the certificate recites that it appeared to the satis- 
faction of the court, by proof, that the applicant “is entitled to the 
benefit of the Act of Congress of 17th July, 1862” (which author- 
izes the naturalization of aliens who had enlisted in and been honor- 
ably discharged from the military service of the United States, on 
proof of one year’s residence), “and that he has been honorably dis- 
charged from the service of the United States,” — these recitals will 
be held sufficient in a collateral attack. Scott v. Strobach, 477. 


4. Same. — A certificate of naturalization, granted by a court of compe- 


tent jurisdiction, and valid on its face, cannot be collaterally im- 
peached, on the ground that its recitals are untrue, and that it was 
procured by fraud and perjury. Jb. 477. 


AMENDMENT. 
1. Of complaint. — A complaint against a sole defendant, who is not com- 


wo 


iS) 


petent to be sued, cannot be amended by adding or substituting the 
name of another person who is competent. Ez parte Collins, 69. 


. Same. — An admission contained in the original complaint, which has 


been struck out by amendment, may be proved by the production of 
the original, or of the copy served on the defendant. Davidson v. 
Rothschild’s Adm’r, 104. 


. Same ; filing and signature of counsel. — When an amendment of the 


complaint is allowed by the court, it is not necessary that it should 
be marked “filed’’ by the clerk, nor that it should be signed by 
counsel. Stewart & Co. v. Sonneborn, 178. 


4. Same ; in appeal case from justice’s court. — On appeal from the judg- 


5. 


ment of a justice of the peace, in an action for the recovery of per- 
sonal property in specie, if the complaint alleges a greater sum than 
the justice has jurisdiction of, as the value of the property, it may 
be amended by substituting a less amount. House v. Lassiter, 307. 
What are clerical misprisions. — Clerical errors or mistakes, within the 
meaning of the statutes authorizing amendments (Rev. Code, §§ 2807, 
2812), are not only those which are made by the clerk, but include 
also those mistakes, apparent on the record, whether made by the 
court or the counsel in the progress of a cause, to which the judicial 
sanction or discretion cannot reasonably be said to have been applied. 
Ford v. Tinchant & Brother, 567. 


6. Amendment of judyment nune pro tunc.— Where the clerk, in tran- 


scribing the docket, by mistake enters a cause, in which the defend- 
ant is sued individually, so as to make it appear, as in the last pre- 
ceding cause on the docket, that the action is against him as the 
executor of an insolvent estate; and the court, by inadvertence, not 
noticing the mistake, enters the same judgment as in the last pre- 
ceding cause; and the judgment so entered is totally foreign and 
inapplicable to the complaint; the plaintiff may have the erroneous 
judgment set aside at a subsequent term, and the cause reinstated 
on the docket as in statu quo; but he cannot have the judgment 
amended and rendered, nunc pro tunc, so as to convert it into a judg- 
ment by nil dicit conformable to the complaint, when no such judg- 
ment was in fact taken. Jb. 567. 


7. Same. — An order of court, or minute-entry, in these words, “ Con- 


tinued on payment of all the costs in sixty days, otherwise the case is 
dismissed,” cannot be amended at a subsequent term, nunc pro tune, 
so as to make it show that the continuance was granted to the de- 
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AMENDMENT — Continued. 
fendant on the condition that, if the costs were not paid within the 
specified time, judgment should go against him, unless there is suffi- 
cient record evidence to authorize the amendment. Dunlap v. Hor- 
ton, 412. 

8. Deposition ; amendment of commissioner’s certificate. — The certificate 
of the commissioner, appended to a deposition, may be amended by 
him at the trial, by adding the statements, that he is not related to 
either of the parties, and that the witness is personally known to 
him. Jb. 412. 

9. Petition for partition. — A petition for the partition or sale of lands for 
division among joint tenants or tenants in common (Rev, Code, 
§§ 3120-26), is amendable, like any other pleading in a civil cause. 
Fennell v. Tucker, 453. 

10. Petition for rehearing. — After the reversal of a judgment of the Cir- 
cuit Court, improperly sustaining a demurrer to a petition for rehear- 
ing under the statute (Rev. Code, §§ 2814-15), that court may allow 
an amendment of the petition. Ez parte North, 385. 


APPEALS. See Error anp APPEAL; JUSTICE OF THE PEACE. 


ARBITRATION. 
Award of judges or arbitrators of public contest of skill in riding. — At 

a tournament, or public contest of skill in riding, held by an agri- 
cultural association during one of its fairs, the judges being appointed 
by the association, and having to decide upon information given to 
them by heralds specially appointed for that purpose, their decision 
is in the nature of an award at common law, and governed by the 
same rules as to setting it aside; on complaint being presently made 
against it, they may review and reconsider it, and make another and 
different decision, at any time before their duties can be reasonably 
said to have terminated ; but they are not at liberty, in making their 
award (nor is the court in an action against the association founded 
on the award), to receive the testimony of any other witnesses than 
the heralds, who were specially charged with the duty of ascertaining 
and reporting the facts to the judges. Ala. Ag. & Mech. Association 
v. Trimble, 212. 

ARRAIGNMENT. See Criminat Law, 1. 

ARSON. See Criminat Law, 2, 3. 

ASSAULT AND BATTERY. See Crimrnat Law, 4, 5. 


ASSIGNMENT. 

1. Transfer of note pending suit.— The transfer of a note on which a suit 
is pending is not good matter for a plea in abatement or in bar, but 
should be pleaded puis darrein continuance. Dolberry v. Trice’s Ex- 
ecutor, 207. 

2. Transfer of claim in suit.— In trover for the conversion of personal 
property, the transfer by the plaintiff, pending the suit, of “the 
claim upon which the suit is founded,’’ is no defence to the action. 
Neilson v. Slade, 253. 

3. Assignment of judgment. — Judgments are assignable, and the assignee 
may show his title, though it seem to contradict the recitals of the 
record. Allgood v. Whitley, 215. 

ATTACHMENT. 

1. Levy of attachment by constable. — A special constable, appointed by a 
justice of the peace (Rev. Code, § 842), may execute an attachment 
returnable before the justice, although the sum claimed with interest 
exceeds one hundred dollars. Solomon v. Ross, 198. 

2. Action on attachment bond ; evidence of plaintiff’s pecuniary condition 
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ATTACHMENT — Continued. 


when attachment was sued out.— When an attachment is sued out on 
the ground that the debtor has money, property, or effects liable to 
satisfy his debts, which he fraudulently withholds, it is permissible 
for him to prove, in a subsequent action on the attachment bond, that 
“at the time the attachment was sued out, he was a man of large 
means and had a large amount of property about him and under his 
control, claiming it openly and notoriously as his own _— Burton v. 
Smith, 293. 

3. Attorney’s fees as damages. — Attorney’s fees for services in the action 
on the attachment bond, when specially claimed in the complaint as 
a part of the damages, are recoverable. Jb. 293. 

4. Admissibility of proceedings in attachment suit, under plea of justifica- 
tion. — In detinue against a sheriff for property seized under attach- 
ment, the plaintiff being the defendant in the attachment suit, the 
attachment and proceedings under it are competent evidence for the 
sheriff, under the plea of justification. McBrayer v. Dillard, 174. 


BAIL. See Crimrnat Law, 6-9. 
BAILIFFS. 

Appointment of. — An order made by the presiding judge of the Circuit 
Court of Montgomery, in term time, and entered on the minutes, in 
these words : “ It appearing to the satisfaction of the presiding judge 
that more persons are employed by the sheriff in the capacity of bai- 
liffs, than are necessary for the transaction of the business of this 
court; it is therefore ordered, that hereafter no more than two bai- 
liffs, with the sheriff, are necessary to be employed to attend upon 
the sessions of this court, and that the Commissioners’ Court of said 
county be handed a copy of this order for their information,” is ex- 
tra-judicial, and an improper interference with the discretion which 
is by law reposed in the sheriff. Ex parte Strobach, 443. 


BAILMENT. 
Of note on third person, by debtor to creditor. —If a debtor places in 


the hands of his creditor a note on a third person, which the creditor 
agrees to collect and apply to the satisfaction of his debt, but fails 
to do so, he is bound to show that he used due diligence to collect 
the note, and is responsible to the debtor, in a special action on the 
case, for any actual damages caused by his want of due diligence; 
but this would constitute no defence, under the plea of the general 
issue, to an action on the original debt. May v. Sharp, 140. 


BANKRUPTCY. 
Right of judgment creditor to redeem not affected by bankruptcy of debtor. 

— The statutory right of a judgment creditor, to redeem lands sold 
under judicial process against his debtor (Rev. Code, §§ 2513-21), 
is not taken away by the bankruptcy of the debtor, occurring after 
the rendition of the judgment, and before the offer to redeem. Trim- 
ble v. Williamson, 525. 

BIGAMY. See Crimrnar Law, 10. 

BILL OF EXCEPTIONS. 

1. Execution, and contents. —If the presiding judge, in making up a bill 
of exceptions, incorporates into it, against the objection of the party 
excepting, the charges which were given by the court without objec- 
tion, as well as those which were refused, this is matter of discretion, 
and is not revisable by the appellate court. Grace v. McKissack, 164. 

2. When necessary.— The charges given by the court to the jury are no 
of the record, unless made so by bill of exceptions, and cannot 

looked to by the appellate court for any purpose, although incor- 
porated in the transcript by the clerk. Sellers v. The State, 357. 
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BILL OF EXCEPTIONS — Continued. 

3. Exception to admission or rejection of evidence. — When an exception 
is reserved to the admission or rejection of evidence, the bill of ex- 
ceptions should set out the evidence so admitted or rejected, in order 
to enable the appellate court to pass judgment intelligibly on the 
question intended to be presented. Burns v. The State, 370. 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 

1. Foreign bill of exchange ; what law governs demand, protest, and notice. 
—A bill of exchange, drawn in Alabama, on parties in Louisiana, and 
payable there, is a foreign bill (Rev. Code, § 1857), and is governed, 
as to demand, protest, and notice thereof, by the law of Louisiana. 
Todd v. Neal’s Adm’r, 266. Also, Donegan & Tabor v. Wood, 242. 

2. Demand of payment by notary. — By the law merchant, a demand of 
payment of a foreign bill of exchange must be made by a notary 
public in person, and cannot be made by his deputy. Donegan & 
Tabor v. Wood, 242. 

3. Protest by private person. — If there is no legal notary at a place where 
a foreign bill falls due, the holder may have it protested by any re- 
spectable inhabitant of the place, in the presence of two witnesses, in 
the form required by the local law or usage of that place. Todd v 
Neal’s Adm’r, 266. 

4. Sending notice of protest by mail.— When notice of the protest of a 
foreign bill of exchange is sent through the post-office, as authorized 
by our statute (Rev. Code, § 1850), it must be by the mails regularly 
established under the laws of the United States; and when such 
notice is sent through any other channel of communication (e. g. 
through the mails of the Confederate States), it must be affirma- 
tively shown to have been received by the person to whom it was 
addressed. Jb. 266. 

5. Admission of notice of protest. — An admission or acknowledgment, by 
an indorser, that he has received notice of protest, when made with 
a full knowledge of all the facts, is presumptive evidence of notice ; 
but it is not sufficient to charge him, unless there has been in fact a 
legal protest. Jb. 266. 

6. Sending notice of protest by mail ; judicial notice of suspension of United 
States mails in Louisiana, in February, 1862. — When notice of pro- 
test of a bill of exchange is sent through the post-office, as authorized 
by our statute (Rev. Code, § 1850), it must be by the mails regularly 
established by the laws of the United States, which are judicially 
known to have been suspended in Louisiana prior to the 1st Feb- 
ruary, 1862. Donegan & Tabor v. Wood, 242. 

7. Notarial seal. — Authorities cited, which ‘‘ seem to indicate that a 
legible seal is a necessary part of a notary’s certificate of protest and 
notice.” Jb, 242. 

8. Time of presentment and protest; days of grace. — A foreign bill of ex- 
change, dated the 30th day of January, and payable twelve months 
after date, being entitled to days of grace, does not fall due until the 
3d day of February ; and a demand and protest, made before that 
day, are not suflicient to bind the indorser. Jb, 242. 

9. Protest, and notice to indorser. —'To charge an indorser of a foreign 
bill of exchange, drawn in Huntsville, Alabama, in May, 1860, or 
1861, and payable in New Orleans, Louisiana, twelve or thirteen 
months after date, protest and notice thereof on the 20th February, 
1866, is not sufficient. T'urner’s Adm’r v. Patton, 406. 

10. Plea denying protest or notice. — In an action on a foreign bill of ex- 
change, by indorsee against indorser, the complaint being in the 
form prescribed in the Appendix to the Revised Code (p. 673), a 
plea which denies that the bill was duly protested, or that the de- 
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BILLS OF EXCHANGE AND PROMISSORY NOTES — Continued. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


fendant had notice thereof, is substantially good. Donegan & Tabor 
v. Wood, 242. 

Validity of bill of exchange drawn by parties in Mobile on parties in New 
Orleans, during interdict of commercial intercourse by President’s proc- 
lamation. — A bill of exchange, drawn by a banker in Mobile, Ala- 
bama, on a banker in New Orleans, Louisiana, in August, 1862 
(when ‘‘ commercial intercourse’ between the people of those two 
cities was prohibited by the proclamation of President Lincoln), is 
void, although the payee resided in Mobile, and will not support an 
action against the drawer, in favor of an indorsee who also resided 
there. Tarleton v. Southern Bank of Ala. 229. 

Confederate treasury notes, as consideration of bill of exchange. — Held, 
by Peters, J. (Peck, C. J., and Sarroxp, J., declining to express 
an opinion), that ‘“‘ Confederate treasury notes” are not a sufficient 
consideration to sustain a bill of exchange, drawn in Mobile, Ala- 
bama, in 1862. Jd. 

Promissory note given for loan of Confederate treasury notes. — A prom- 
issory note given for a loan of Confederate States treasury notes is 
illegal and void, and no recovery can be had on it. Askew v. Torbert, 
101. 

Confederate currency, as consideration of note. —A promissory note, 
given for a loan of Confederate currency, which was advanced to the 
borrower through the medium of a bank check, is without consider- 
ation. Whitfield v. Fulford’s Adm’r, 304. 

Consideration of note. — A promissory note, given to a postmaster by 
one of the clerks in his office, for a sum of money which had been 
embezzled by said clerk, and for which the postmaster was responsi- 
ble to the United States government, is supported by a sufficient con- 
sideration, and is not illegal and void, as against public policy, 
though shown to have been given in pursuance of an agreement 
between the postmaster and his clerk, to the effect that, if the clerk 
would give such note, with sureties, the postmaster would not prose- 
cute him criminally for the embezzlement. Bibb v. Hitchcock, 468. 

Same; statute of frauds.— The statute of frauds, requiring every 
special promise to answer for the debt, &c., of another to be in writ- 
ing, ‘‘expressing the consideration ” (Rev. Code, § 1862), does not 
apply to a promissory note, executed by the guardian of a person 
non compos mentis, and signed by him in his own name and that of 
his ward. Such a note, when sued on, imports a consideration, and 
is prima facie evidence of assets. If it was given for the debts of the 
ward, and there were no assets of his estate to pay it, this would 
show a want of consideration, and defeat a recovery on the note ; 
but the fact that it had been filed as a claim against the ward’s estate 
after his death would constitute no defence to the action; and the 
fact that it was given for notes or accounts which “ were settled,’’ 
without proof of payment, would be no defence. Davidson v. Roths- 
child’s Adm’r, 104. 

Alteration of note. — The addition to a promissory note of the words 
“ with interest at four per cent.,” made by the payee and principal, 
without the knowledge or consent of the surety, is a material altera- 
tion, and entirely discharges the surety from liability on it. Glover 
v. Robbins, 219. 

Transfer of note pending suit.— The transfer of a note on which a suit 
is pending is not good matter for a plea in abatement or in bar, but 
should be pleaded puis darrein continuance. Dolberry v. Trice’s Ex- 
ecutor, 207. 


19. Bailment of note on third person, by debtor to creditor.—If a debtor 


places in the hands of his creditor a note on a third person, which 
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BILLS OF EXCHANGE AND PROMISSORY NOTES — Continued. 
the creditor agrees to collect and apply to the satisfaction of his 
debt, but fails to do so, he is bound to show that he used due dili- 
gence to collect the note, and is responsible to the debtor, in a special 
action on the case, for any actual damages caused by his want of due 
diligence; but this would constitute no defence, under the plea of 
the general issue, to an action on the original debt. May v. Sharp, 
140. 

20. Discharge of note by subsequent parol agreement. — A verbal agreement 
by the payee, with the maker of a promissory note, to release and 
discharge the latter from liability on the note, and to accept in his 
stead a third person, to whom the maker has sold property, crediting 
the price with the amount of the note, and who signs the note as 
a maker in pursuance of such agreement, is supported by a sufficient 
consideration, and is not within the statute of frauds; and it is avail- 
able as a personal defence to the maker, in an action on the note by 
a transferee. Carpenter v. Murphree & Jones, 84. 

21. Admissibility of parol evidence to vary note. — In an action on a promis- 
sory note, payable in money, proof of an antecedent parol agreement 
between the parties, that it should be discharged in some other way, 
is not admissible. Clark v. Hart, 86. 

22. Liability of indorser of note not negotiable ; suit against maker. — A suit 
against the maker of a note not negotiable, instituted, and prosecuted 
with reasonable diligence to judgment in the courts of this State 
during the late war, is a compliance with the statutory requisition 
(Rev. Code, § 1851) of suit as a condition to fix the liability of the 
assignor or indorser. — Suggs’ Adm’r v. Winston’s Adm’x, 586. 

23. Internal revenue stamp on note. — Under the act of Congress approved 
July 13, 1866 (U.S. Stats. at Large, 1865-67, pp. 143-4, §§ 163, 165), 
a promissory note, dated and delivered in December, 1867, and pay- 
able one day after date, on which suit is brought in January, 1871, 
may be stamped when offered in evidence at the trial, unless the 
stamps were designedly omitted with intent to evade the revenue 
laws of the United States; and where the stamps so affixed are can- 
celled by the plaintiff, in the presence of the court, before the note is 
offered in evidence, and the proper date is affixed to the cancellation, 
the failure to write the initials of the plaintifi’s name on the stamp 
so cancelled does not affect its sufficiency. Foster v. Holley’s Adm’rs, 
593. 

BONDS. 

1. Approval of detinue bond, by clerk.— The clerk’s approval of the 
laintifi’s bond, in a detinue suit, will be presumed from his official 
indorsement on the writ, “that the sheriff is required to take the 
property mentioned in the complaint into his possession.’’ Baker v. 
Pope, 415. 

2. Sufficiency of complaint in action on detinue bond. —In an action on a 
detinue bond (Rev. Code, § 2629), it is not necessary to allege in the 
complaint that the writ was sued out wrongfully or maliciously; nor 
to set out the affidavit on which the writ was issued, or to take any 
notice of it; nor to allege that the plaintiff in the detinue suit did 
not have probable cause to sue. Jb. 415. 

3. Same. — An averment in such complaint, that the plaintiff in the de- 
tinue suit “ did fail in his said suit in detinue, and has wholly failed 
to pay the said A. B., the plaintiff in this suit, all the costs and dam- 
ages that he sustained by reason of the wrongful suing out of said 
detinue writ,’’ is a sufficient averment that the detinue suit has been 
tried and determined, and that the defendant therein has sustained 
damage by the bringing of said suit. Jb. 415. 


BURGLARY. See Criminat Law, 13, 14. 
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CERTIORARI. 


When writ will not be granted. — This court will not grant a certiorari, 


or other remedial writ, for the correction of errors which are not 
prejudicial to the party complaining, or the annulment of orders 
which are merely extra-judicial, and incapable of legal injury. Ex 
parte Strobach, 443. 


CHANCERY. 


I. Jurisdiction. 


1. Account against agent. — Where an agent, having very general powers 


to transact the business of his non-resident principal in respect to 
certain property in this State, received Confederate States treasury 
notes, in April, 1862, from a solvent debtor, in payment of a debt 
created prior to 1861, and informed his principal of the fact; and 
the principal, in reply, without expressing assent or dissent, in- 
structed him not to receive any more such funds in payment of 
debts created before the war; and the agent then deposited the notes 
with an insurance company, where they remained until they became 
worthless; held, on bill for account by the principal, that the agent 
must bear the loss, as he showed no necessity for his receipt of the 
treasury notes, and no effort on his part to make a better disposition 
of them. Webster v. Whitworth, 201. 


2. Decedent’s estate; removal of settlement from Probate into Chancery 


oo 


4, 


e 


for) 


= 


Court.— The settlement of a decedent’s estate cannot be removed 
from the Probate, into the Chancery Court, on a bill filed by some 
of the distributees, which seeks to set aside, on the ground of fraud, 
assignments of their respective distributive interests, made at differ- 
ent times and to different persons, but does not complain of the ad- 
ministrator’s management of the estate, nor of any action of the 
Probate Court in reference to it, and does not show any reason why 
that Court cannot do full justice to all the parties. Marsh’s Adm’r 
v. Richardson’s Adm’r, 430. 

When judgment creditor may come into equity. — A judgment creditor 
cannot invoke the aid of a Court of Chancery, to subject equitable 
assets to the satisfaction of his judgment, without first exhausting 
his legal remedies by a return of ‘‘no property found ” on an execu- 
tion. Bevans v. Henry, 123. ' 

Same ; mistake in deed. — A judgment creditor cannot maintain a bill 

in equity, to subject to the satisfaction of his judgment lands to which 

his diior has either a legal title or a complete equity, which is sub- 
ject to levy and sale under execution; and a mistake in the description 
of the land, contained in the defendant’s deed, does not eonstitute 
such a cloud on the title as justifies a resort to equity. Jb. 123. 

Same ; to set aside voluntary conveyance. — A voluntary conveyance is 
void as against existing creditors, and will be set aside in equity at 
the instance of a creditor who has exhausted his legal remedies; and 
the fact that the debtor has other property, which might be subjected 
to the payment of his debts, is not available as a defence to such a 
bill, unless presented by cross-bill on the part of the beneficiaries 
under the deed. Leonard & Wife v. Forcheimer & Lassabe, 145. 

When creditor without judgment may come into equity. — Under section 
3446 of the Revised Code, which was intended to enlarge the former 
remedies in equity, and which should be liberally construed, a cred- 
itor at large may come into equity to set aside a fraudulent deed made 
by his deceased debtor, on alleging a deficiency of assets to pay debts. 
Todd v. Neal’s Adm’r, 266. 

Fraudulent conveyance ; distribution of proceeds of sale of property. — 
When a conveyance, executed by a deceased debtor in his lifetime, 
is set aside in equity as fraudulent, at the instance of creditors exist- 
ing at the time of its execution, only those creditors who join in the 
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CHANCERY — Continued. 
bill can share in the proceeds arising from a sale of the property; 
and if there is any surplus after aatlaiing their debts, it goes to the 
donees under the deed, and cannot be claimed by the administrator 
for distribution among the other creditors. Todd v. Neal’s Adm’r, 
266. 

8. Equitable relief against judgment at law. — A party who seeks equitable 
relief against a judgment at law, to which he interposed no defence, 
must show that he had a sufficient defence at law, and that he was 
prevented from making it by surprise, accident, mistake, or fraud, or 
by the act of the opposite party, without any fault or legal negligence 
on his own part. Bibb v. Hitchcock, 468. 

9. When equity will enjoin sale under execution on judgment at law.— A 
sale of lands under execution, issued on a judgment which is fraud- 
ulent, will be enjoined in equity, at the instance of the purchaser 
at a former sale under sundry executions, one of which was issued 
on the same fraudulent judgment. The fraud in the judgment, and 
the attempt of the creditor to sell the land a second time under it, 
give the purchaser a twofold claim to equitable relief for the removal 
of the cloud on his title. Ragland v. Cantrell, 294. 

10. Sale of infant’s lands under decree of Probate Court in 1863; when set 
aside. — Where the real estate of a minor was sold for reinvestment, 
under a decree of the Probate Court, in 1863, and payment was made 
in Confederate treasury notes, which were invested in Confederate 
bonds, and wholly lost to the minor; and the sale was reported to, 
and confirmed by the Probate Court, and a deed made to the pur- 
chaser by its order, —a court of equity will set aside the sale, and 
restore the land to the minor, as against the original purchaser, or a 
sub-purchaser from him with notice. Coster v. Barrett, 196. 

11. Injunction of illegal tax. — A bill in equity, which seeks to enjoin the 
collection of an illegal tax, and which shows on its face that a portion 
of the tax assessed is legal, must also show that the legal tax has been 
fully paid, or it cannot be sustained. Tallassee Man. Co. v. Spigener, 
262. 

12. Parol contract for purchase of land enforced against agent in favor of 
principal. — When an agent receives from his principal money to be 
invested in lands for him, and uses the money so furnished (with his 
own money) in making the purchase, but takes the title in his own 
name, and repudiates the trust, a Court of Equity will enforce the 
trust against him, and will not allow him to set up the Statute of 
Frauds in his defence, on the ground that his agency was without 
written authority. Firestone v. Firestone, 128. 

13. Extinguishment and presumed payment of debt from executor to testa- 
tor’s estate; specific performance of contract for sale of lands ; vendor's 
lien for unpaid purchase money. — Where a father sold land to his 
son, giving bond for title on payment of the purchase money, and 
died before all the purchase money was paid; and the son qualified 
as his executor, and gave bond with the other adult legatees and dis- 
tributees as his sureties; and afterwards sold the land, receiving full 
payment of the purchase money from his vendee; and, on final set- 
tlement of his accounts as executor, was charged with the unpaid 
balance due on his notes for the purchase money; and executions on 
this decree, against him and his sureties, were returned only partially 
satisfied; and the administrators de bonis non of the father’s estate 
having brought ejectment for the land, the purchaser filed his bill in 
equity, asking an injunction of the action at law, and a specific per- 
formance of the contract between father and son,— held, Ist, that 
the executor’s debt to the estate was extinguished, so far as the rights 
and interests of the sureties on his bond were concerned, but not as 
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14. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


against the other legatees and distributees; 2d, that the legatees and 
distributees who were not sureties on his bond had a lien on the land, 
to the extent of their distributive shares of the unpaid balance of 
the purchase money due from the executor to his father’s estate; and, 
3d, that the purchaser from said executor, on paying the balance due 
to them, was entitled to an injunction of the action at law, and to 
a specific performance of the contract between the executor and his 
father. Breitling’s Adm’rs v. Clarke & Co. 450. 

Vendor's lien; sufficiency of bill to enforce. — A bill to enforce a ven- 
dor’s lien for the unpaid purchase money of land, which shows a sale 
of the land, payment of a part of the purchase money only, a will- 
ingness on the part of the vendor to make title on payment of the 
balance due, and that the vendor’s lien has not been lost or waived, 
is not wanting in equity. McKenzie v. Baldridge, 564. 


II. Pleading and Practice. 

Parties to bill to enforce vendor's lien. —- Where the original purchaser 
has been released from liability by the surrender of his notes and the 
acceptance of the notes of a third person, and has parted with all 
interest in the land, he is not a necessary party to a bill to enforce 
the vendor’s lien; but, if material to the defence, he may be brought 
in by cross-bill. Bozeman v. Ivey, 76. 

Same. — The heirs of the deceased purchaser are not necessary parties 
defendant to a bill, filed by the vendor against the administrator of 
the purchaser, and a sub-purchaser from said administrator in his 
official capacity, to enforce a vendor’s lien on lands, of which the 
sub-purchaser had notice. Thornton’s Adm’r v. Neal, 590. 

Demurrer, or motion to dismiss, for want of proper parties. — A demur- 
rer to a bill for the want of proper parties, or a motion to dismiss 
the bill for that cause, must state the names of the parties omitted. 
Ib, 590. 

Foot note to bill. — When a bill is divided into sections or paragraphs, 
which are numbered consecutively, and the foot note requires the de- 
fendant “‘to answer all the statements of the above bill,” this is 
a substantial compliance with the 10th rule of chancery practice. 
McKenzie v. Baldridge, 564. 

Blanks in bill.— Under the 9th rule of chancery practice, bills which 
contain blanks are defective, and may be ordered to be taken from 
the files; but such defects are not causes of demurrer, unless they 
relate to matters of substance. Jb. 564. 

Prayer for process. — When the prayer of the bill asks that the de- 
fendant “be made a party defendant to this bill,” it is not necessary 
also to ask that a subpeena be issued to him. It is the duty of the 
register to issue a subpeena on the filing of the bill. Jb. 564. 

General prayer ; what relief may be granted under. — Under a bill filed 
by the wife, to foreclose a mortgage given to secure the purchase 
money of land, which was sold and conveyed by her and her deceased 
husband in his lifetime, but to which neither of them had any title 
at the time of the sale and conveyance, if it appears that the wife 
afterwards acquired a title, the chancellor may, under the general 
prayer for other and further relief, render a decree in her favor for 
the land, and perpetually enjoin the defendant from setting up any 
title to it under his contract of purchase. Gonzales v. Hukil, 260. 

Averment of seisin and titlee— Where the vendor's bill alleges that 
he “was seized and possessed’’ of the lands sold, and that he “ is 
able and willing to make title to said land” on payment of the pur- 
chase money due, this is a sufficient averment of ownership to sustain 
his bill. McKenzie v. Baldridge, 564. 
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23. Misjoinder and multifariousness. — When a bill seeks to set aside, on 


27. 


30. 


31. 


32. 


the ground of fraud in its procurement, an assignment by a distribu- 
tee of his distributive interest in a decedent’s estate, the distributee 
and the assignee are the only proper parties; and if other distribu- 
tees, who have made separate assignments of their distributive inter- 
ests, to another person, are joined as complainants, and the bill seeks 
to set aside these assignments also, and to remove the settlement of 
the estate from the Probate into the Chancery Court, it is demurrable 
for misjoinder of parties, and also for multifariousness. Marsh’s 
Adm’r v. Richardson’s Adm’r, 480. 


. Supplemental bill.— When the original bill is without equity, the de- 


fect cannot be remedied by supplemental bill. Tallassee Man. Co. 
v. Spigener, 262. 


. Revivor of suits in equity; limitation of.— On the death of any of the 


original parties to a pending suit in chancery, that court has tuthority 
to permit a revivor of the suit, independent of the statutes regulating 
the revivor of actions at law; and the limitation of such revivor is 
rather governed by the statutes prescribing the time within which 
suits must be brought, than by the statute (Rev. Code, § 2542) pre- 
scribing the period within which actions at law must be revived. 
Ex parte Kirtland, 403. 


. Reference to register; when unnecessary.—In rendering a decree for 


the complainant, under a bill to enforce a vendor’s lien, where all the 
facts are admitted, and it is only necessary to compute the amount 
due on the purchaser’s note after deducting admitted payments, the 
chancellor himself may make the necessary calculations without any 
reference to the register. — Thornton’s Adm’r v. Neal, 590. 

Exception to register’s report. —It is the appropriate function of an 
exception to the register’s report under a reference, to point out with 
distinctness and precision the specific error complained of, or the 
particular item of debit or credit objected to, and when it fails to do 
this, the report will be sustained, if it does not transcend the limits 
of the order of reference. Powers v. Dickie, 81. 


3. Evidence on reference. — On the statement of an account between 


partners by the register, under a general order of reference, the part- 
nership books are admissible evidence. Jb. 81. 


. Decree pro confesso against administrator. — A decree pro confesso 


against an administrator is not an admission by him of the allega- 
tions of the bill (Rev. Code, § 3391); but, where he is merely a 
nominal party to the suit, and no relief is asked or granted against 
him, and decrees pro confesso are regularly entered against all the 
other defendants, he cannot complain that no proof was taken to 
establish the complainant’s case. Thornton’s Adm’r v. Neal, 590. 

Rights of defendant in contempt.— A defendant, against whom a de- 
cree pro confesso has been entered, is allowed by statute to appear 
and contest a decree on the merits of the bill, or to appear before 
the register on a reference (Rev. Code, § 3393); and he may also 
move to dismiss the bill for want of equity; but he cannot move to 
dismiss the bill for the want of proper parties.- Jb. 590. 

Damages on dissolution of injunction for delay. — When a bill, seek- 
ing to enjoin a judgement at law shows no reasonable ground of relief, 
and is dismissed for want of equity, six per cent. damages on the 
judgment may be allowed (Rev. Code, § 3434), on the ground that 
the injunction was obtained for delay. Wharton v. Jones’s Adm’r, 102. 

Appeal from interlocutory order, overruling motion to dissolve injunction, 
and to dismiss bill for want of equity. — Where the certificate of ap- 
peal, in a chancery cause, describes the decree appealed from “ as 
the decree in said cause;’’ and the decree, thus referred to, contains 
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an order overruling a motion to dissolve the injunction, and also an 
order overruling a motion to dismiss the bill for want of equity; and 
errors are assigned on both of said orders; and there is a joinder in 
error by the appellee, without objection to any of the assignments of 
error, — he cannot afterwards be heard to insist that the appeal was 
taken only from the order overruling the motion to dissolve the in- 
junction. Bibb v. Hitchcock, 468. 

33. Decree reversed and rendered. — On appeal from a decree in a chan- 
cery cause overruling a motion to dissolve the injunction on the 
denials of the answer, and also a motion to dismiss the bill for want 
of equity; if the bill is substantially wanting in equity, so that it 
cannot be amended, the appellate court, on reversing the chancellor’s 
decree, will itself render the proper decree, dismissing the bill, with- 
opt remanding the cause. Jb. 468. 

34. Form of decree; decree reversed and rendered.— A decree for the 
complainant, under a bill to enforce a vendor’s lien for the unpaid 
balance of the purchase money of land, should not order the entire 
proceeds of the sale of the lands by the register to be paid to him, 
but only the balance due, with interest and costs, and the residue, 
if any, to be paid to the defendant; but the appellate court, on re- 
versing such a decree, will itself render the proper decree. McKenzie 
v. Baldridge, 564. 

35. Chancellor’s decree on evidence.— The rule is established by the de- 
cisions of this court, that when the chancellor’s decree rests on his 
conclusions from the evidence, it will not be reversed unless there 
is a strong preponderance of the evidence against its correctness. 
Smith v. Smith, 156. 

36. Error without injury in admission of cumulative evidence. —The chan- 
cellor’s decree will not be reversed on error on account of the admis- 
sion of irrelevant evidence by the register in the statement of an 
account under an order of reference, when the record shows that 
there was sufficient legal evidence to sustain the disputed item. 
Powers v. Dickie, 81. 

37. Plea of res adjudicata, as defence in equity. — Generally, equity will 
not assume jurisdiction in favor of parties who have had an opportu- 
nity of asserting their rights in another court, where the matter was 
properly the subject of adjudication. Clark v. Bernstein, 596. 


CHANGE OF VENUE. 

1. Application for ; when made. — An application for a change of venue, 

made after the lapse of two terms of the court, and after the jury had 

been empanelled, and the witnesses sworn, held to have been prop- 

erly refused, no excuse for the delay being shown. Wolf v. The 
State, 359. 

2. When refusal is reversible error. — A judgment of conviction for a 
felony will not be reversed, on account of the refusal of a change 
of venue (Rev. Code, § 4206), unless the record clearly shows that 
a proper application was made, and that it was improperly refused. 
Edwards v. The State, 334. 

8. Presumption in favor of order. — When a change of venue in a crim- 
inal case is shown by the minute-entry to have been granted on the 
application of the defendant, and for cause shown, it will be pre- 
sumed that the order was made on the affidavit of the defendant, 
that the cause shown was sufficient, and that the county to which the 
case was removed was the nearest county free from exception. Lewis 
v. The State, 1. 

4, Jurisdiction of City Court of Montgomery. — The City Court of Mont- 

gomery has jurisdiction, on change of venue, to try a criminal case 
originating in another county. Jo. 1. 
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CHARGE TO JURY. 

1. Abstract charge. — An abstract charge, when asked, is properly re- 
fused. Molette v. The State, 19. Also, Clark v. The State, 37; 
Roddy v. McGetrick, 160; Stewart & Co. v. Sonneborn, 178. 

2. Same. — A charge which assumes as proved a fact which the evidence 
does not clearly establish, is abstract. Roddy v. McGetrick, 160. 

3. Misleading jury. — A charge which tends to mislead the jury is prop- 
erly refused. Clark v. The State, 37. Also, Diggs v. The State, 312. 

4. Same.— A charge to the jury, which asserts that “it is the province 
of the jury to discard and treat for nought any part of the evidence,” 
though tending to mislead the jury, by inducing them to suppose that 
they might reject any part of the evidence capriciously or arbitra- 
rily, is not a reversible error; the defendant should ask an explana- 
tory charge. Diggs v. The State, 311. 

5. Referring question of law to jury. — A charge which refers to the jury 
the decision of a legal question, is erroneous. Stewart § Co. v. Son- 
neborn, 178. 

6. Charge instructing jury that, to reconcile conflict in evidence, they may 
infer existence of fact without any proof. —A charge which instructs the 
jury that, in order to reconcile a conflict in the evidence before them, 
they may infer the existence of a fact of which no evidence whatever 
has been adduced, is erroneous. Henderson v. The State, 20. 

7. Charge as to criminal intent. — On the trial of a person indicted for 
selling liquor to a minor (Rev. Code, § 3619), a charge which in- 
structs the jury that the fact of the minority of the person to whom 
the liquor was sold is conclusive of the defendant’s intention, is er- 
roneous. Marshall v. The State, 21. 

8. Charge on effect of evidence. — The court has no authority to give a 
charge to the jury, ex mero motu, on the effect of the evidence. Bel- 
isle v. Clark, Hart & Co. 98. 

9. General charge on evidence. — If there is the least conflict in the evi- 
dence, on any material point, a charge which instructs the jury that, 
“if they believe the evidence, they must find for the plaintiff,” is 
erroneous. Ib. 98. 

10. Charge on effect of evidence. — Whenever it is necessary to determine 
the intention of the parties in making a verbal contract, though there 
may be no conflict in the evidence as to the facts, a general charge 
on the effect of the evidence is erroneous. Cox v. Knight’s Adm’r, 
173. 

11. Charge as to conflict in evidence.— Where there is “a great deal of 
conflict in the evidence,”’ the court may so instruct the jury; and 
where such a charge is given, the appellate court will presume that 
the facts justified it, unless the bill of exceptions negatives that pre- 
sumption. Charles v. The State, 332. 

12. Charge as to part of evidence. — Under an indictment for burglary, in 
breaking and entering a ‘‘cotton-house” with intent to steal, the 
prisoner being identified as the guilty agent by his shoes, which fitted 
tracks found leading from the cotton-house to a neighboring gin- 
house, and thence to the house where he lived; and the evidence 
being conflicting as to whether any of the cotton found in the gin- 
house was the stolen cotton of the prosecutor, —a charge which in- 
structs the jury, “that whether the cotton went to said gin-house or 
not, was a question not necessary to be considered by them,’’ is not 
an invasion of the province of the jury, nor otherwise objectionable. 
Walker v. The State, 398. 

13. Charge as to reasonable doubt.— The refusal of the court to charge 
the jury, on the request of the defendant in a criminal case, that the 
evidence must satisfy them, beyond a reasonable doubt, of the ex- 
istence of every fact necessary to constitute the offence, is an error 
which will work a reversal of the judgment. bd. 398. 
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14. Giving charge asked “in connection with general charge.” — When a 
charge asked is given, “in connection with the general charge,”’ this 
is not violative of the statute (Rev. Code, § 2756), which requires 
that charges asked in writing “must be given or refused in the 
terms in which they are written.” Baker v. The State, 350. 

15. Charges to jury no part of record, without exceptions. — The charges 
given by the court to the jury are no part of the record, unless made 
so by bill of exceptions, and cannot be looked to by the appellate 
court for any purpose, although incorporated in the transcript by the 
clerk. Sellers v. The State, 357. 


CODE OF ALABAMA. See ReEvisep Copr. 
COMPETENCY OF JUDGE. 


Competency of presiding judge.— On a trial under an indictment for 
burglary, it is no objection to the competency of the presiding judge 
(Rev. Code, § 635) that he is connected by marriage with the prose- 
cutor, who is the owner of the building charged to have been broken 
and entered. Newman v. The State, 9. 


CONFEDERATE STATES. 

1. Judicial proceedings during late war.— A pending suit, commenced in 
1864, and now standing on the docket of the Circuit Court, cannot 
be struck from the docket on motion, on the ground that the process 
and proceedings are inoperative and void. Ez parte Barclay, 42. 

2. Confederate judgments. — Judgments rendered by the courts of this 
State during the late war stand on no higher ground than foreign 
judgments; they may be enforced by action of debt at law, but not 
by bill in chantery. Bevans v. Henry, 123. 

. Judicial acts of state courts in 1861-65, and proof of their records. — 
The judicial acts of the courts of this State in 1861-65 are not void, 
and their records, having passed into the keeping of corresponding 
officers of the present courts, are provable in the same manner as 
the records of the present courts. Green’s Adm’r vy. Scarborough, 
137. Also, Suggs’ Adm’r v. Winston’s Adm’r, 586. 

. Confederate judgments and decrees. — Where the sale and conveyance 
of a decedent’s lands, under orders of the Probate Court, were made 
and completed in 1863, the insurrectionary character of that court at 
the time cannot, of itself, be held to vitiate the proceedings. Clark 
v. Bernstein, 596. 

. Confederate currency as payment of purchase money for land sold under 
probate decree in 1863. — Where a decedent’s lands were regularly 
sold under a probate decree, in 1863, and a conveyance executed to 
the purchaser, who paid the purchase money presently in Confeder- 
ate treasury notes, which were applied in payment of the widow’s 
dower interest, and in part satisfaction of a mortgage on the lands, 
due in February, 1861; and these payments were so made in pursu- 
ance of a verbal agreement, entered into before the sale, between 
the administrator, the mortgagee, the widow, and the purchaser, — 
equity will not now disturb the transaction, at the suit of the admin- 
istrator de bonis non and the heirs-at-law, since substantial justice has 
been done. Jb. 596. 

6. Sale of infant’s lands under decree of Provate Court in 1863; when set 
aside. — Where the real estate of a minor was sold for reinvestment, 
under a decree of the Probate Court, in 1863, and payment was 
made in Confederate treasury notes, which were invested in Confed- 
erate bonds, and wholly lost to the minor; and the sale was reported 
to and confirmed by the Probate Court, and a deed made to the pur- 
chaser by its order, — a court of equity will set aside the sale, and 
restore the land to the minor, as against the original purchaser, or a 
sub-purchaser from him with notice. Coster v. Barrett, 196. 
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7. Grant of administration by Probate Court in 1862. — Letters testamen- 
tary, or of administration, granted by a Probate Court in this State 
in 1862, are not void, and are sufficient to authorize the person therein 
appointed, before administration is granted to any other person, to 
report the estate insolvent. McGehee v. Lomaz, 131. 

8. Legislative acts. — A private act of the Legislature of this State, passed 
in 1863, under which a sale of real estate was made during the same 
year, cannot be held void on the ground that the State was then in 
revolt against the federal government. (PETERS, J., dissenting.) 
Chappell v. Doe d. Williamson, 153. 

9. Confederate treasury notes, as consideration of promissory note.— A 
promissory note, given for a loan of Confederate States treasury 
notes, is illegal and void, and no recovery can be had on it. Askew 
v. Torbert, 101. 

10. Same.— A promissory note, given for a loan of Confederate currency, 
which was advanced to the borrower through the medium of a bank 
check, is without consideration. Whitfield v. Fulford’s Adm’r, 304. 

11. Confederate treasury notes, as consideration of bill of exchange. — Held, 
by Peters, J. (Peck, C. J., and SAFFOLD, J., declining to express 
an opinion), that ‘‘ Confederate treasury notes ’’ are not a sufficient 
consideration to sustain a bill of exchange, drawn in Mobile, Ala- 
bama, in 1862. Tarleton v. Southern Bank of Ala. 229. 

12. Notary public in Confederate States. — The courts of this State, as 
now organized, will not recognize as valid the official acts of a notary 
public in New Orleans in February, 1862, assuming to act under the 
authority of the Confederate States government. Donegan & Tabor 
v. Wood, 242. 

13. Same. — The courts of this State, as now organized, will not recog- 
nize as valid the official acts of a notary public in New Orleans in 
February, 1862, assuming to act under the authority of the insurrec- 
tionary government then existing in Louisiana; nor will they recog- 
nize his official acts as those of a notary de facto. (SAFFOLD, J., 
dissenting.) Todd v. Neal’s Adni’r, 266. 

14. Judicial notice of termination of late civil war, or Rebellion, and restora- 
tion of United States mails. —The courts will take judicial notice of 
the fact, that the late civil war (or Rebellion) in the United States 
was terminated prior to the 1st day of June, 1865; and that the 
United States mails were reéstablished between Huntsville, Ala- 
bama, and New Orleans, Louisiana, prior to the 18th December, 
1865. Turner’s Adin’r v. Patton, 406. 

CONFLICT OF LAWS. 

Foreign bill of exchange ; what law governs demand, protest, and notice. 
— A bill of exchange, drawn in Alabama on parties in Louisiana, 
and payable there, is a foreign bill (Rev. Code, § 1857), and is gov- 
erned, as to demand, protest, and notice thereof, by the law of Lou- 
isiana. Todd v. Neal’s Adm’r, 266. Also, Donegan § Tabor v. 
Wood, 242. 

CONSTABLE. 

1. Levy of attachment.— A special constable, appointed by a justice of 
the peace (Rev. Code, § 842), may execute an attachment returnable 
before the justice, although the sum claimed with interest exceeds 
one hundred dollars. Solomon v. Ross, 198. 

2. Right to office, how determined. — When a person has received a com- 
mission as constable, has given bond, and taken the oath of office, his 
right to the office, or his subsequent vacation of it, can only be deter- 
mined by a direct proceeding to which he is a party. Ez parte 
Strobach, 443. 
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CONSTITUTIONAL LAW. 
1. Statute partly unconstitutional. — Where a statute contains several dis- 


tinct provisions, some of which are unconstitutional, these will be 
considered as stricken out, and the other provisions will be main- 
tained, if they can be separated from the former; and if matter is 
introduced in a statute which is foreign to the subject stated in the 
title, such extraneous matter will be stricken out, and the residue of 
the statute will be upheld. Lowndes County v. Hunter, 507. 


2. “ Act to secure complete records in the courts of this State,” as to title and 


subject matter. — The act approved December 10, 1868, entitled “ An 
act to secure complete records in the courts of this State ” (Sess. 
Acts 1868, p. 404), which make it the duty of probate judges and 
circuit clerks to complete the final records of cases left incomplete 
by their predecessors in office, provides that compensation for their 
services shall be paid by the commissioners’ court out of the county 
treasury, and that the commissioners may recover the amount so paid 
by suit on the bond of the delinquent officer, — relates to but one 
subject, and that is expressed with sufficient clearness in the title. 


Ib. 507. 


3. Act of February 1, 1872, “to restrict the sale of personal property in 


certain cases.”” — The provision contained in the act approved Febru- 
ary Ist, 1872, entitled “ An act to restrict the sale of personal prop- 
erty in certain cases” (Sess. Acts 1871-2, p. 83), which declares the 
wilful destruction of personal property, on which there is an unsatis- 
fied mortgage or lien given by the person so destroying it, punishable 
as a misdemeanor, is foreign to the subject expressed in the title, and 
is, for that reason, unconstitutional and void; but the other provi- 
sions of said act, being separable from said unconstitutional provi- 
sion, are not affected by its invalidity. Walker v. The State, 329. 


4. Prohibitory liquor law.— Held, on the authority of Dorman v. The 


State, (34 Ala. 216), that the 4th section of the act incorporating 
the “Tallassee Manufacturing Company Number One,” which pro- 
hibits the sale of spirituous liquors within four miles of the factory 
erected by said corporation (Sess. Acts 1851-2, pp. 262-3), is not 
violative of any constitutional provision, State or Federal. Barnes 
v. The State, 342. 


5. Act of March 9th, 1871, authorizing appeals from existing judgments 


without security for costs. — The act approved March 9th, 1871, which 
allows married women to take appeals without giving security for the 
costs (Sess. Acts 1870, 1871, p. 45), in its application to judgments 
existing at the time of its passage, does not impair the obligation of 
such judgments, or of the contracts on which they are founded, and 
is not unconstitutional. Todd v. Neal’s Adm’r, 266. 


6. Legality of conflicting legislatures of 1872-73. — The body of men who 


assembled in the United States Court-room in the city of Montgom- 
ery, on the third Monday in November, 1872, claiming to be the 
General Assembly of the State, having had a majority of the mem- 
bers legally elected to each house, as ascertained on the subsequent 
organization effected under the plan submitted by the Attorney Gen- 
eral of the United States, was the lawful legislature of the State, 
although it did not assemble in the capitol, and the lieutenant-gov- 
ernor did not preside in the Senate; and its election of a public 
printer on the 10th December, 1872, was valid. (SAFrFOLp, z. dis- 
senting, held that a bare majority of the members elect cannot con- 
stitute a lawful legislature, unless the minority are absent either 
necessarily or wilfully, without fault on the part of the majority.) 


Ex parte Screws, 57. 


7. Private legislative act, authorizing sale of real estate belonging to infants 


and married women. — A private act of the legislature, authorizing a 

















INDEX. 623 


CONSTITUTIONAL LAW — Continued. 
sale of real estate pursuant to an agreement between the tenant for 
life and remainder-men under a will, passed at the instance of the 
parties themselves, is valid, notwithstanding the minority and cover- 
ture of some of the parties. Chappell v. Doe d. Williamson, 153. 

8. Validity of city ordinance of Mobile, imposing license tax on express 
companies. — The second section of the city ordinance of Mobile, 
passed on the 2d March, 1866, which requires “every express com- 
pany who shall do business in the city of Mobile, and whose business 
extends beyond the limits of the State,’ to pay an annual license of 
$500; “if within the limits of the State, $100;” “and if within the 
limits of the city of Mobile, $50,” — is not violative of any constitu- 
tional provision, State or Federal, and is within the powers granted 
by the charter of said city. Southern Express Co. v. Mayor, §c. of 
Mobile, 404. 

9. License tax on proprietor of Mobile city waterworks for carrying on said 
business within city limits, under contract with corporate authorities. — 
The corporate authorities of the city of Mobile having entered into 
a contract with Albert Stein on the 26th day of December, 1840, by 
which they transferred to him certain waterworks then belonging to 
the city, for the term of twenty years, and until said waterworks 
were redeemed by the city as therein provided; granting to him the 
exclusive privilege of supplying said city with water during said 
term, and stipulating that, on his performance of all the duties im- 
posed on him by said contract, he “shall and may retain quiet pos- 
session of said waterworks during said term, without let, molestation, 
or hindrance,” on the part of the city; the corporate authorities of 
said city cannot, during the continuance of said contract, require the 
said Stein to pay a license, or tax, for carrying on his said business 
within the limits of the city. Stein v. Mayor, §c. of Mobile, 362. 

CONTINUANCE. 

Conditional continuance. — When a continuance is granted, on the ap- 
plication of the defendant, on condition that, if the costs are not 
paid within a specified time, judgment shall go against him, his ac- 
ceptance of the terms makes it a valid agreement of record; but the 
court is not bound to enforce it, and cannot impose such terms at the 
trial, without the defendant’s consent. Dunlap v. Horton, 412. 


CONTRACTS. 

1. Contract between agricultural laborers and their employer.— A con- 
tract in writing between the owner or lessee of land and several agri- 
cultural laborers, by which the latter ‘agree to live with and work 
for” the former during the year, “for and in consideration of one 
fourth of the crop of corn and cotton raised on the farm,” is a letting 
on shares, and creates between them a tenancy in common in the 
crop. Courts v. Happle, 254. Also, Neilson v. Slade, 253. 

2. Same. — A contract between agricultural laborers and their employer, 
by which they share in the products of the farming and the expense 
of conducting it, does not constitute a partnership between them. 
Randle v. The State, 14. 

3. Liability of merchant for goods received in excess of order. — Where a 
merchant orders goods by letter, and receives in reply other goods 
also, in excess of the order; and, in a letter remitting the price of 
the goods ordered, he adds these words, ‘‘ Balance of goods shipped 
me were not ordered. You will please have patience until they are 
sold, or they are subject to your order, if you prefer it,” — this does 
not show an absolute promise to pay for the said goods; nor can his 
liability to pay for them be inferred, as matter of law, from his re- 
tention of them for several years, without any proof that he sold 
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CONTRACTS — Continued. 


them. His liability, under such circumstances, is a question for the 
jury. Goodwin v. Wells, 309. 


4. Implied promise not raised against express declaration. — The law will 


not imply a promise against the express declarations of the party 
to be charged, made at the time of the supposed undertaking. 
Meaher v. Pomeroy, 146. 


5. Construction of contract for employment of clerk in dry goods store. — In 


an action against dry-goods merchants, to recover damages for a 
breach of contract as follows: ‘ Defendant R. offered plaintiff $75 
a month to clerk for defendants; but plaintiff told said R. that he 
would enter into no agreement to serve him as clerk unless his posi- 
tion would be permanent, and R. replied that his position would be 
permanent,— permanent above any one in the house ;’’ a charge 
to the jury, “that if the employment was not for a month, a reasona- 
ble construction would be for a year, in the absence of a construction 
by the parties,” cannot be held erroneous by the appellate court. 
Roddy & Dahm v. McGetrick, 159. 


6. Liability of county tax assessor for printing.— The printing necessary 


for the office of the county tax assessor is not to be done at his ex- 
pense ; yet, if he contract for it, he is primarily liable to the printer, 
unless there is an understanding between them to the contrary. 
White v. Williams, 130. 


7. Consideration. — A promissory note, given to a postmaster by one of 


the clerks in his office, for a sum of money which had been em- 
bezzled by said clerk, and for which the postmaster was responsible 
to the United States government, is supported by a sufficient consid- 
eration, and is not illegal and void, as against public policy, though 
shown to have been given in pursuance of an agreement between the 
postmaster and his clerk, to the effect that, if the clerk would give 
such note, with sureties, the postmaster would not prosecute him 
criminally for the embezzlement. Bibb v. Hitchcock, 468. 


8. Consideration ; statute of frauds.— The statute of frauds, requiring 


every special promise to answer for the debt, &c., of another to be 
in writing, ‘‘ expressing the consideration” (Rev. Code, § 1862), 
does not apply to a promissory note, executed by the guardian of a 
person non compos mentis, and signed by him in his own name and 
that of his ward. Such a note, when sued on, imports a considera- 
tion, and is prima facie evidence of assets. If it was given for the 
debts of the ward, and there were no assets of his estate to pay it, 
this would show a want of consideration, and defeat a recovery on 
the note; but the fact that it had been filed as a claim against the 
ward’s estate after his death would constitute no defence to the 
action ; and the fact that it was given for notes or accounts which 
“were settled,’’ without proof of payment, would be no defence. 
Davidson v. Rothschild’s Adm’r, 104. 


9, Validity of contract for sale of goods, to be used in aid of military forces 


of Confederate States. — An action does not lie, to recover the price 
of goods sold and delivered by one citizen of this State to another, 
in atin, 1861, if the seller knew, at the time of the sale, that the 
purchaser intended to use the goods in providing uniforms and cloth- 
ing for the soldiers engaged in the military service of the Confeder- 
ate States. (Overruling Thedford v. McClintock, 47 Ala. 647; Sar- 
FOLD, J., dissenting.) Milner, Wood & Wren v. Patton, 423. 


10. Confederate treasury notes, as consideration of promissory note.— A 


promissory note given for a loan of Confedeyate State treasury notes 
is illegal and void, and no recovery can be had on it. Askew v. Tor- 
bert, 101. 


11. Same. — A promissory note, given for a loan of Confederate currency, 
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CONTRACTS — Continued. 
which was advanced to the borrower through the medium of a bank 
check, is without consideration. Whitfield v. Fulford’s Adm’r, 304. 

12. Same. — Held, by Peters, J. (Peck, C. J., and Sarroxp, J., de- 
clining to express an opinion), that “Confederate treasury notes ”’ 
are not a sufficient consideration to sustain a bill of exchange, 
drawn in Mobile, Alabama, in 1862. Tarleton v. Southern Bank of 
Ala. 229. 

CORPORATIONS. 

1. Private corporation ; right and duty of stockholder in obtaining informa- 
tion of proceedings. — The proceedings of an incorporated company 
being accessible to all its members, a stockholder desiring informa- 
tion as to the proceedings of a stockholders’ meeting, at which he 
was represented by proxy, may procure copies, or inspect the records 
of the company in person; and if he neglects these means of obtain- 
ing information, the mere failure or omission of the secretary, in 
communicating to him by letter the resolutions adopted, to include 
one of the resolutions, is neither a fraud, nor a badge of fraud, on 
which he can found a claim for equitable relief against the company. 
Thames v. Central City Insurance Co. 577. 

2. Proxy of stockholder in private corporation ; notice. — A stockholder in 
an incorporated company, who is represented by his proxy at a stock- 
holders’ meeting, is chargeable with notice of all facts connected 
with the proceedings of the meeting, which were known to his proxy; 
and he cannot set up his want of notice, or ignorance of those facts, 
as a ground for equitable relief against the company. Jb. 577. 

3. Lien of corporation on stock, for debts due from stockholder ; at common 
law, and under statutes. — At common law, stock in an incorporated 
company was capable of alienation or succession in any of the modes 
by which other personal property could be transferred; and there 
was no implied lien, or equity, in favor of the corporation, for a debt 
due from the stockholder, But where such a lien has been expressly 
declared by statute, or the charter of the corporation, the courts have 
refused to confine it to debts due for stock only, and have extended 
it to debts due generally from the stockholder to the corporation, un- 
less the language of the statute compelled a different construction. 
Mobile Mutual Insurance Company v. Cullom, 558. 

4. Same; under charter of Mobile Mutual Insurance Gompany. — The 
rule above stated, applied to the charter of the Mobile Mutual In- 
surance Company (the 12th section of whose charter declares, that 
“the company shall have a lien on the stock of each stockholder, for 
any debt or liability of such stockholder to the company, and may 
refuse to allow the sale or transfer of such stock until such debt or 
liability is discharged”), gives the company a general lien for all 
debts due from the stockholder prior to notice of the assignment of 
his stock. Jb. 558. 

5. Indictment against municipal officers, for failure to keep streets in re- 
pair. — An indictment under section 1360 of the Revised Code, 
which simply charges that the defendants, ‘ aldermen and corporate 
oflicers of the town of G., failed and refused, as officers and supervi- 
sors of the public streets and highways in said town, to perform their 
duties as said corporate officers of all the public streets,’ is fatally 
defective on demurrer: Ist, because it does not state that the said 
town of G. is incorporated under a law of this State; 2d, because 
it does not state that the inhabitants of said town are exempted from 
working on public roads ; 3d, because it does not state that any of 
the streets of said town were out of repair, and so remained for 
more than ten days at any one time, without reasonable excuse. 
Nowlin v. The State, 41. 

VOL. I. 40 
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CORPORATIONS — Continued. 

6. Removal of city engineer of Mobile, by corporate authorities. — The 22d 
section of the sana of the city of Mobile, which confers on the 
mayor, aldermen, and common council, in joint convention, ‘full 
power to elect or appoint all officers and agents which may be 
deemed necessary for the purpose of said corporation;” and declares, 
that “the said officers and agents may be removed and displaced at 
the pleasure of said convention, and the compensation of such of- 
ficers and agents shall cease from the time of such removal ”’ (Sess. 
Acts 1865-6), applies to the city engineer, whose election is spe- 
cially provided for, and his duties prescribed by the 26th section of 
said charter. Mayor of Mobile v. Squires, 339. 

7. Tax assessor of Mobile ; election of. — The special act approved Feb- 
ruary 15, 1867 (Sess. Acts 1866-7, p. 494), which authorized the 
commissioners of revenue of Mobile County to elect the tax assessor 
of said county, was a valid law, being passed during the existence of 
the provisional government; but it has not been treated as a law of 
binding force by the government organized under the reconstruction 
acts of Congress; is at variance with the language and spirit of sev- 
eral general statutes since enacted, and is hereby declared to have 
been repealed by those general statutes. The State v. May, 376. 

See, also, RAILROADS. 
COSTS. 

1. Fi. fa. for costs on error against successful appellant.— When an exe- 
cution for costs from the Supreme Court, against the appellee, has 
been returned ‘‘ No property found ’’ (Rev. Code, § 3531), the clerk 
may issue execution in his own name against the appellant for the 
costs actually created by him, although he was the defendant in the 
court below. Westcott v. Booth, 182. 

2. Cosis on plea since last continuance. — On verdict for the defendant, 
under issue joined on a plea which is only good as a plea puis dar- 
rein continuance, the defendant is only entitled to judgment for the 
costs which have accrued since the plea was interposed. Dolberry v. 
Trice’s Executor, 207. 

8. Security for costs. — A deposit of $5.50 with the clerk is not a sub- 
stantial compliance with the law (Rev. Code, § 2802) requiring se- 
curity for costs in actions by non-residents. Ulman v. Langham, 265. 

4. Same.— When a quo warranto is sued out on the relation of a person 
claiming a county office, against one who is exercising the duties 
thereof (Revised Code, §§ 3082-3), it should not be dismissed, on 
motion, because security for the costs has not been given; though 
it might be proper, according to the common law practice in similar 
cases, to stay proceedings, on motion, until such security is given. 
Lee v. The State, 44. 

5. Constitutionality of law authorizing appeals from existing judgments with- 
out security for costs. —'The act approved March 9th, 1871, which 
allows married women to take appeals without giving security for the 
costs (Session Acts 1870, 1871, p. 45), in its application to judg- 
ments existing at the time of its passage, does not impair the obliga- 
tion of such judgments, or of the contracts on which they are founded, 
and is not unconstitutional. Todd v. Neal’s Adm’r, 266. 


COUNTY. 


1. When action lies against county. — Since counties have been made cor- 
porations (Rev. Code, § 897), if a statute creates a claim or liability 
against a county, and provides no remedy for its enforcement, an 
action at law, by ordinary summons and complaint, will lie. Lowndes 
County v. Hunter, 507. 

2. Liability of county for damages caused by fall of public bridge. — An 
action does not lie against a county, to recover damages for injuries 
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COUNTY — Continued. 
caused by the fall of a public bridge (Rev. Code, § 1396), unless the 
bridge was erected by contract with the court of county commis- 
sioners; the mere failure of said court to keep a public bridge in 
repair, after having intentionally omitted to place it in any road pre- 
cinct, and having assumed jurisdiction and control over it, imposes 
no liability on the county. Sims v. Butler County, 110. 

CRIMINAL LAW. 

1, ARRAIGNMENT. — Arraignment after reversal of judgment of convic- 
tion. — After the reversal of a judgment of conviction, a re-arraign- 
ment of the prisoner is not necessary, as the cause stands precisely 
as if that judgment had never been rendered. Levy v. T'he State, 
390. 

2. Arson. — What constitutes. — If a prisoner sets fire to the jail in which 
he is confined, with the intention of burning a hole through which he 
may escape, and without any intention of consuming the building, he 
is guilty of arson under the statute. Rev. Code, § 3698. Luke v. The 
State, 30. 

3. Evidence. — The indictments under which the prisoners were confined 
in jail when they set fire to it are the best evidence of the causes for 
which they were imprisoned, and are relevant evidence of the in- 
tent with which they set fire to the jail, on the trial of an indictment 
against them for that offence. Jb. 30. 

4. AssaAULT AND Batrery. — First blow. — That the person assaulted 
himself struck the first blow, is no defence to a prosecution for assault 
and battery. Riddle v. The State, 389. 

5. Admissibility of prisoner’s declarations as part of res geste.—In a 
case of assault and battery, a remark made by the defendant to the 
“isi assaulted, immediately after striking the blow, “If I had 
<nown you were a one-legged man, I would not have struck you,” is 
competent evidence for the defendant as a part of the res geste, and 
tending to mitigate the punishment. 0. 389. 

6. Bari. — Undertaking of bail ; description of offence. — When the indict- 
ment charges the defendant, in —_— form, with setting up or carry- 
ing on a lottery not authorized by law, and also with selling tickets 
in such unauthorized lottery (Rev. Code, § 3616), an undertak- 
ing of bail, conditioned for the appearance of the defendant “to 
answer an indictment pending against him for selling lottery tickets,” 
contains a substantial description of the offence. Keipp v. The State, 
337. 

7. Same; proceedings on forfeiture. — When an undertaking of bail is 
forfeited by the failure of the defendant to appear and answer the 
indictment pending against him, and a judgment nisi is thereupon 
rendered against the obligors, on which a notice (or sci. fa.) is issued, 
and served on the sureties only, the State may proceed to final judg- 
ment against the sureties, without waiting for two returns of “not 
found ”’ against the defendant. Jb. 337. 

8. Same ; same. — When an undertaking of bail is forfeited, and a sci. fa. 
thereon is returned executed as to the sureties, but not found as to 
the principal ; and a judgment final is thereupon rendered against 
the sureties, which is set aside on a subsequent day of the term; and 
neither said final judgment, nor the order setting it aside, is entered 
on the minutes by the clerk, — the refusal of the court, at a subse- 
quent term, to require the clerk to enter these matters on the record 
is not a matter of which the sureties can complain, on appeal from a 
final judgment afterwards rendered against them. Hendon v. The 
State, 380. 

9. Same; not part of record. — In sci. fa. against bail, on a forfeited re- 
cognizance, the undertaking of bail is no part of the record, unless 
made so by plea, or by bill of exceptions. Jh. 380. 
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10. BigAmy. — Ordinance of November 30, 1867, relative to marriages between 
Sreedmen and freedwomen. — Ordinance No. 23, aslopted by the Con- 
vention of the 30th day of November, 1867, entitled, “ An ordinance 
relative to marriages between freedmen and freedwomen”’ (the first 
section of which declares, ‘‘ that all such freedmen and freedwomen, 
who may now be living together as man and wife, shall be regarded 
in law as man and wife’’), only legalizes the relations existing be- 
tween such persons as valid marriages, and does not apply to a mar- 
riage regularly solemnized in the summer of 1867, under a license 
from the probate judge ; and neither the second section of said 
ordinance (which declares, ‘‘ that all prosecutions for bigamy, adul- 
tery, and fornication, instituted against any person or persons who 
have, by mutual consent, dissolved such connection, and afterwards 
married again, shall be null and void ”’), nor the Act of March 31, 
1868, extending the provisions of said ordinance until the 13th day 
of July, 1869 (Session Acts 1868, pp. 175, 527), authorizes the dis- 
solution of such marriage by the mutual consent of the parties, or 
constitutes any defence to a prosecution for bigamy against one 
of the parties, who, on the 29th December, 1870, after separation 
by mutual consent, married another person.  MeConico v. The 
State, 6. 

Brisery. — County solicitor indictable as “ ministerial officer” for re- 
ceiving bribe. — A county solicitor is a “ministerial officer,” within 
the meaning of the statute (Rev. Code, § 3564) fixing the punish- 
ment for the acceptance of a bribe by “any ministerial officer of any 
court. Diggs v. The State, 311. 

12. Variance in description of draft, or money order. — Where the indict- 
ment (under Rey. Code, § 3564) described the bribe alleged to have 
been received by the defendant as a draft “for two hundred and 
ninety-eight ;,, dollars, dated May, 1870;”’ and the draft offered 
in evidence was for two hundred and ninety-cight dollars, and dated 
May 14,1870, — held, that there was no substantial variance. Jb. 

BurGLary. — Sufficiency of indictment.— In an indictment for burg- 
lary with intent to steal (Rev. Code, § 8695), an additional averment 
of the consummation of the intent, by stealing articles of considerable 
value, does not render the indictment demurrable for a misjoinder 
of offences. Wolfv. The State, 359. 

Same. — In an indictment for burglary (Rev. Code, § 3695), an aver- 
ment that the defendant broke and entered, &e., “with intent to 
set fire to or burn the store”’ of A. B., is insuflicient on demurrer ; 
the averment should be, that he broke and entered “ with intent 
wilfully to set fire,’ &e. Pairo v. The State, 25. 

15. Averment and proof of ownership of house.— Under an indictment 
which alleges the ownership of the store house broken into to be in 
two persons jointly, a conviction may be had on proof that the title 
was in one of them only, while both of them carried on business in 
it as merchants, and owned the goods which were in it. White v. 
The State, 344. 

Same ; charge as to ownership. — In such case, there being no conflict in 
the evidence as to the ownership, the refusal of the court to instruct 
the jury, on the request of the defendant, “that the ownership of the 
house must be proved as alleged,’’ is not error for which the judg- 
ment will be reversed. Jb. 344. 

17. Weight of confessions as evidence. — A conviction of burglary may be 

had on the uncorroborated confessions of the prisoner, if admissible 
and satisfactorily proved. Jb. 344. 

18. CARRYING CONCEALED Weapons. — Exceptions generally. — The 

right to carry concealed weapons, reserved by the statute in certain 
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excepted cases (Rev. Code, § 3555), is coextensive only with the par- 
ticular necessity, and ceases when that necessity ceases. Eslava v. 
The State, 355. 

19. Exception in favor of travellers. — A person who resides in the country, 
contiguous to a city or town, in which he has a place of business, to 
which he is in the habit of coming daily, returning home at night, is 
not ‘‘ travelling,’’ or ‘‘ setting out on a journey,’’ within the excep- 
tion contained in the statute, when he is merely passing between his 
residence and his place of business. Jb. 

20. Same. — A person who was “travelling to Geneva, on a journey of 
two days, on a raft ’’ in the Conecuh River, comes within the excep- 
tion contained in the statute against carrying concealed weapons 
(Rev. Code, § 3555), in favor of persons travelling. Baker v. The 
State, 350. 

21. Exception in favor of person being “threatened, or having good reason to 
apprehend an attack.’’ — The exception in favor of a person “ being 
threatened ’’ with an attack applies only to impending threats; and 
“having good reason to apprehend an attack ’’ is more restricted in 
meaning than “having reason to apprehend an attack.’’ Conse- 
quently, a charge is properly refused, which instructs the jury, “that 
if they believe, from the evidence, that the defendant had been 
threatened by R., and that these threats had been communicated to 
him before the carrying the concealed weapons, and that he had 
reason to apprehend an attack from said R.,” they must acquit the 
defendant. Jb, 350. 

CHANGE OF VENUE. See that title. 
CHarGeE To Jury. See that title. 

22. Escapes. — Aiding felon to escape from jail. — Where two persons con- 
fined in jail under charges of felony, acting in concert, set fire to the 
jail for the purpose of burning a hole through which they may escape, 
each intending to effect his own escape, each is guilty of a felony 
(Rev. Code, § 3573) in assisting the other to escape. Luke v. The 
Slate, 30. 

23. Evipence. — Admissibility of whole conversation, when part has been 
called out. — The rule which allows the whole of a conversation to be 
given in evidence, when a part of it has been called out, does not ap- 
ply, where a witness for the prisoner in a criminal case, during cross- 
examination, begins to state what the prisoner said to him at a par- 
ticular time and place, but is immediately stopped by the solicitor, 
and told that he did not want to hear what the prisoner had said. 
Lewis v. The State, 1. 

24. Admissibility of confessions. — The confessions of the prisoner in this 
case, who was “a negro boy about eighteen years old, of ordinary 
intelligence,” were held inadmissible, because not made voluntarily, 
on proof that they were made to the officer who had just arrested 
him on a charge of burglary, in the presence of the prosecutor, who 
had identified some of the stolen articles found in his box, and who 
said to him: “ You are very young to be in such a difficulty ; there 
must have been some one with you who is older, and I, if in your 
place, would tell who it is; it is not right for you to suffer the whole 
penalty, and let some one who is guiltier go free; it may go lighter 
with you ;” and also in the presence of his employer, with whom 
he had been living for two years,and who said to him: “This is 
mighty bad ; they have got the ‘dead wood’ on you, and you will be 
convicted;” “and also said something about ‘ owning up,’ and that 
he could have nothing to do with any one who had acted so badly, 
and if he had anything to say as to his helping him in the difficulty, 
to do so.’? Newman v. The State, 9. 
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25. Weight of confessions as evidence. — A conviction of burglary may be 
had on the uncorroborated confessions of the prisoner, if admissible 
and satisfactorily proved. White v. The State, 344. 

26. Admissibility of declarations or confessions. —In a criminal case, the 
prisoner cannot give in evidence his own declarations, unless they 
form a part of the res geste ; but when any part of his declarations 
have been given in evidence against him, he has the right to call for 
all that he said at the time, in reference to the particular transaction. 
Burns v. The State, 370. 

27. Weight of confessions or admissions as evidence. — Confessions of a 
party in a criminal case, like admissions in a civil case, if deliber- 
ately made, and precisely identified, are often most satisfactory evi- 
dence ; but if made verbally, and unsupported by other evidence, 
they should always be cautiously weighed. Jb. 370. 

28. Threats made by deceased against prisoner. — The general rule is, that 
threats of personal violence, made by the deceased against the 
prisoner, and not communicated, are not competent evidence for the 
prisoner, unless they form a part of the res geste ; but where it is 
shown that the deceased sought an interview with the prisoner, and 
they walked away together, out of the presence and hearing of wit- 
nesses, the declarations of the deceased when starting to the place 
where he met the prisoner, showing his hostile feelings, and his 

motive in seeking the interview, are admissible evidence for the 
prisoner, though not communicated to him prior to the killing, as 
they may enable the jury to determine who was the aggressor, and 
thereby generate a doubt as to the guilt of the prisoner. Jb. 370. 

29. Conduct of accused at or about time of commission of offence. — The 
conduct, demeanor, and expressions of the accused, at or about the 
time of the commission of the offence with which he is charged, are 
competent evidence against him; their value being determinable by 
the jury, and depending on their connection with other evidence, 
whether criminatory or exculpatory. Blount v. The State, 381. 

30. Declarations and conduct of third persons not on trial. — Where an un- 
lawful assault is committed by several persons, some of whom only 
are on trial, the acts and declarations of the others, at the time of the 
assault, are competent evidence as a part of the res geste. Jb. 381. 

31. Weight of declarations or confessions. —The law indulges no presump- 
tion as to the truth or falsity of declarations or confessions volun- 
tarily made by the accused after his arrest, and given in evidence 
against him on his trial, but leaves their credibility and weight to be 
determined by the jury. Levy v. The State, 390. 

32. False explanation by person accused, of suspicious circumstances. — When 
a person who is suspected of or charged with a criminal offence gives 
a false explanation of any suspicious fact or circumstance tending to 
connect him with the offence, this is regarded as a criminative cir- 
cumstance, proper to be submitted to the jury. Walker v. The State, 
398. 

33. Proof of venue. — Where the bill of exceptions, in a criminal case, pur- 
ports to set out all the evidence, and does not show that the venue 
was proved, the judgment of conviction will be reversed. Riddle v. 
The State, 389. 

34. Forcrery. — Forgery of check on bank ; what constitutes. — A written 
instrument, addressed to “ Mr. Moody, banker, Tuskaloosa,” in 





these words, ‘‘ Please let my son, the bearer, have the sum of one 
hundred and fifty dollars of what I put in your bank the 20th of last 
October,” is a check within the meaning of section 3635 of the Re- 
vised Code. Thompson v. The State, 16. 

35. Same; sufficiency of indictment. — An indictment which charges that 
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the defendant, “falsely, and with the intent to injure or defraud, did 
forge an order purporting to be the act of one John A. Thompson, 
which order is in words and figures following,” setting it out, is sub- 
stantially analogous to the forms given in the Appendix to the Re- 
vised Code, and is sufficient on demurrer, when the instrument set 
_ is a check within the meaning of the statute. Thompson v. The 

tate, 16. 

36. Same ; what constitutes no defence. — Neither the fact that the drawer 
of the forged check is a fictitious person, nor the fact that the drawer 
had no funds in the bank at the time the order was drawn, is any de- 
fence to an indictment for the forgery. Jb. 16. 

37. HomicipE. — Threats made by deceased against prisoner. — The general 
rule is, that threats of personal violence, made by the deceased against 
the prisoner, and not communicated, are not competent evidence for 
the prisoner, unless they form a part of the res geste ; but where it 
is shown that the deceased sii an interview with the prisoner, 
and they walked away together, out of the presence and hearing of 
witnesses, the declarations of the deceased when starting to the place 
where he met the prisoner, showing his hostile feelings, and his 
motive in seeking the interview, are admissible evidence for the 
prisoner, though not communicated to him prior to the killing, as 
they may enable the jury to determine who was the aggressor, and 
thereby generate a doubt as to the guilt of the prisoner. Burns v. 
The State, 370. 

38. ILLEGAL VorTinG. — Constituents of offence. — Voting out of the 
ward of the voter’s residence, at an election for municipal officers in 
the city of Montgomery, is not an offence under section 404 of the 
Revised Code. Nettles v. The State, 35. 

39. Statutory provisions. — Section 404 of the Revised Code, as to illegal 
voting at elections, is repealed by the 99th section of the Election 
Law of 1868. Jb. 35. 

40. INDICTMENT. Caption. —'The caption of an indictment is equally 
applicable to each count, and is not struck out when a demurrer is 
sustained to the first count. Pairo v. The State, 25. 

41. Venue, statement of, in indictment.— The omission of the word county 
in the body of an indictment, when the name of the county is prop- 
erly stated in the caption, is a mere clerical misprision. Caldwell v. 
The State, 34. 

42. Sufficiency of common law indictment ; use of figures instead of letters, 
in statement of time. — As a general rule, an indictment which would 
be good at common law is good under our statutes; and the use of 
figures instead of letters, in stating the time when the offence was 
committed, is not objectionable, since the statute (Rev. Code, $4115) 
dispenses with the necessity of any statement of the time. Diggs v. 
The State, 311. 

43. Return of indictment into court.—A recital in the record in these 
words, “ Among other presentments the grand jury returned the 
following,’ setting out an indictment properly indorsed by the fore- 
man, shows a sufficient return and presentation of the indictment 
(Rev. Code, § 4148), in the absence of objection taken in the pri- 
mary court. McCuller v. The State, 39. 

44. Statement of term at which found.— The failure of an indictment to 
specify on its face the term at which it was found is not good matter 
of demurrer, when the defect is supplied by the caption prefixed to 
the record. Quinn v. The State, 353. 

45. Joinder of offences in indictment.— Unlawfully breaking a fence or in- 
closure (Rev. Code, § 3735), and trespass after warning (Ib. § 3556), 
may be joined, in different counts, in one indictment. Jb. 353. 
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46. 


47. 


48. 


49. 


53. 


54. 


Motion to quash indictment.— Although an indictment may be insuffi- 
cient, the court is not bound to quash it on motion, but may put the 
defendant to his demurrer. Boulo v. The State, 22. 

Reversal for error in overruling demurrer to defective count, in indict- 
ment containing good counts, after general verdict of guilty. — The 
overruling of a demurrer to a defective count in an indictment is an 
error for which the judgment of conviction will be reversed, although 
the indictment also contained several good counts, and there was a 
general verdict of guilty. Pairo v. The State, 25. 

Burglary ; sufficiency of indictment.— In an indictment for burglary 
(Rev. Code, § 3695), an averment that the defendant broke and en- 
tered, &c., ‘‘ with intent to set fire to or burn the store” of A. B., is 
insufficient on demurrer; the averment should be, that he broke and 
entered ‘“ with intent wilfully to set fire,” &c. Ib. 25. 

Same. —In an indictment for burglary with intent to steal (Rev. 
Code, § 3695), an additional averment of the consummation of the 
intent, by stealing articles of inconsiderable value, does not render 
the indictment demurrable for a misjoinder of offences. Wolf v. 
The State, 359. 


. Forgery; sufficiency of indictment. — An indictment which charges 


that the defendant, “falsely, and with the intent to injure or de- 
fraud, did forge an order purporting to be the act of one John A. 
Thompson, which order is in words and figures following,” setting it 
out, is substantially analogous to the forms given in the Appendix 
to the Revised Code, and is sufficient on demurrer, when the instru- 
ment set out is a check within the meaning of the statute. ZT’hompson 
v. The State, 16. 


. Malicious injury to animals ; sufficiency of indictment. — In an indict- 


ment for maliciously disabling or injuring an animal, the property of 
another (Rev. Code, § 3733), it is not necessary to aver the value of 
the animal. Caldwell v. The State, 34. 


. Receiving or concealing stolen goods; sufficiency of indictment. — An 


indictment which alleges that the defendant ‘received, or concealed, 
cotton of the value of forty dollars, the personal property of J. D. A., 
knowing it had been stolen, and not having the intent to restore it 
to the said J. D. A.” (Rev. Code, § 3710), is sufficiently certain and 
definite in its description of the property and the offence, especially 
after verdict; but if, as set out in the record, it uses the words “ not 
knowing,’’ instead of “not having the intent to restore,” &c. it is 
fatally defective on error, though no objection was raised to it in the 
court below. Sellers v. The State, 357. 

Failure of municipal officers to keep streets in repair ; sufficiency of 
indictment. — An indictment under section 1360 of the Revised Code, 
which simply charges that the defendants, “ aldermen and corporate 
officers of the town of G., failed and refused, as officers and super- 
visors of the public streets and highways in said town, to perform 
their duties as said corporate officers of all the public streets,” is 
fatally defective on demurrer: 1st, because it does not state that the 
said town of G. is incorporated under a law of this State; 2d, because 
it does not state that the inhabitants of said town are exempted from 
working on the public roads; 3d, because it does not state that any 
of the streets of said town were out of repair, and so remained for 
more than ten days at any one time, without reasonable excuse. 
Nowlin v. The State, 41. 

Sufficiency of indictment against sheriff, for failure to render to county 
treasurer sworn statement of moneys received by him for county. — An 
indictment against a sheriff, for failing to render to the county treas- 
urer a sworn statement in writing of the moneys received by him for 
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the county (Rev. Code, § 917), must allege that the moneys were 
received by him in his official character as sheriff. Doyle v. The 
State, 28. 

55. Same, in statement of time. — Such indictment must also specify with 
on” the term and year at which the alleged failure occurred. 

b. 28. 

56. Vagrancy; sufficiency of indictment.— An indictment for vagrancy 
(Rev. Code, § 3630), which charges that the defendant, “ having a 
family, did abandon his family, and left and leaves them in danger 
of becoming a burden to the public,” is insuflicient; it should also 
charge his ability to contribute to their support by his means, or, 
being an able-bodied person, by his industry. Boulo v. The State, 22. 
Jury. See that title. 

57. LArcENy. — Larceny of cotton bale; what is not. — On the trial of an 
indictment for stealing a bale of cotton, if the proof shows that one of 
two bales placed together belonged to the defendants, and they in- 
tended to take their own, but it is doubtful which they did take, they 
ought to be acquitted. Randle v. The State, 14. 

58. Lorrertes. — Lottery; what is “device of like kind.’””— Where a 
wheel is revolved on a pivot, or axis, having a fixed index attached 
to it, which, when the wheel stops, points to one of the figures on its 
face, corresponding with other figures on cards, checks, or ‘‘ paddles,” 
which are sold to the players before each revolution of the wheel; the 
holder of the check, or “ paddle,’’ which has on it the number corre- 
sponding with that to which the index points when the wheel stops, 
winning a greater sum than the price paid for it, and the others 
losing, — that is a “device of like kind ” with a lottery (Rev. Code, 
§ 3616), and within the prohibition of the statute against illegal lot- 
teries. Chavannah v. The State, 396. 

59. Buying lottery ticket without license ; what constitutes offence. — Under 
the act “to regulate the buying of lottery tickets in this State” 
(Sess. Acts 1871-2, p. 54), which requires the purchaser of any ticket 
or certificate ‘‘ to play at roulette table, or any other game of chance 
now legalized by the charters of certain associations in this State,” 
to procure a license for the same, a conviction cannot be had, on 
proof that the prisoner bought a ticket in the “ Mobile Charitable 
Association ” since the repeal of its charter. Hill v. The State, 395. 

60. Undertaking of bail ; description of offence. — Where the indictment 
charges the defendant, in proper form, with setting up or carrying 
on a lottery not authorized by law, and also with selling tickets in 
such unauthorized lottery (Rev. Code, § 3616), an undertaking of 
bail, conditioned for the appearance of the defendant “ to answer an 
indictment pending against him for selling lottery tickets,” contains* 
a substantial description of the offence. Keipp v. The State, 337. 

61. Maxicious Miscuier.— Malicious injury to animals; sufficiency of 
indictment. —In an indictment for maliciously disabling or injuring 
an animal, the property of another (Rev. Code, § 3733), it is not 
necessary to aver the value of the animal. Caldwell v. The State, 
34, 

62. Mavuem. — Charges to jury as to constituents of offence. — Under 
an indictment for mayhem, by biting off an ear in a fight (Rev. 
Code, § 3669), a charge which instructs the jury ‘“ that if they be- 
lieve, from the evidence, that the defendant did not design to bite 
the ear’’ of the prosecutor ‘‘ any more than his cheek or other por- 
tion of his face,” they must acquit the defendant, is properly refused. 
Molette v. The State, 18. 

63. Same. — So, also, a charge which authorizes an acquittal, “if the de- 
fendant bit off the ear under the instinct of self-defence,” or “ under 
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the impulse of his animal nature or mere instincts,’’ is properly re- 
fused. Jb. 18. 5 

64. Motion IN ARREST OF JUDGMENT, AND FOR NEw TRIAL. — 
What is good matter for. — That the verdict is against the evidence, 
or contrary to the charge of the court, is good matter for a motion 
for a new trial, but not for a motion in arrest of judgment, which 
must always be founded on matter apparent on the record. Blount 
v. The State, 381. 

65. OpTarntnG Money By FALsE PRETENCES. — Description of money. 
— Under an indictment which charges that the defendant obtained, 
by false pretences, ‘‘ five hundred dollars in money of the currency 
of the United States’ (Rev. Code, 3714), a conviction may be had 
on proof that he thus obtained five hundred dollars “in national 
bank notes.’? Edwards v. The State, 334. 

66. PLeas. — Former acquittal. — Where an indictment is so defective 
that a conviction under it would be reversed, and the defendant re- 
fuses to consent to an amendment after the trial has commenced ; and 
a nol. pros. is thereupon entered, and the defendant bound over to 
answer a new indictment (Rev. Code, § 4144), he cannot be said to 
have been in jeopardy, and the proceedings are no defence to a new 
indictment. White v. The State, 344. 

67. Description of defendant’s name in indictment ; plea in abatement of 
misnomer ; striking out plea as frivolous.— Where the defendant’s 
name is so stated in the indictment that, prima facie, a plea in abate- 
ment for a misnomer will lie; as e. g. where his name is averred to 
be “J. Sheppherd Diggs ;” a plea in abatement, in proper form, and 
regularly filed, averring that his true name is “James Shepard Diggs,” 
and that he has always been known and called by that name, should 
not be stricken out, on motion, as frivolous. Diggs v. The State, 311. 

68. RECEIVING STOLEN Goops.— Sufficiency of indictment.— An in- 
dictment which alleges that the defendant “received, or concealed, 
cotton of the value of forty dollars, the personal property of J. D. A., 
knowing it had been stolen, and not having the intent to restore it 
to the said J. D. A.” (Rev. Code, § 3710), is sufficiently certain and 
definite in its description of the property and the offence, especially 
after verdict; but if, as set out in the record, it uses the words ‘* not 
knowing,’’ instead of “not having the intent to restore,” &c., it is 
fatally defective on error, though no objection was raised to it in the 
court below. Sellers v. The State, 357. 

69. ReTarLinc Sprrirvous Liquors. — Selling liquor to minor ; who 
is within statute. — A barkeeper, whose business is to sell liquors, is 
within the prohibition of the statute against selling liquor to minors 

: (Rev. Code, § 3619), whether he is the owner of the saloon or liquors, 
or merely employed to sell the liquors. Marshall v. The State, 21. 

70. Same; opinion of witness as to age of alleged minor.— On a trial 
under an indictment for selling liquor to a minor, the defendant 
having been allowed to prove that the minor to whom the liquor was 
sold was a mature-looking person, whose appearance was calculated 
to produce the belief that he had attained his majority, he cannot be 
allowed to ask the witness “if he would not take him to be twenty-. 
one years old.” Jb. 21. 

71. Same; charge to jury as to intent.—In such case, a charge which in- 
structs the jury, that the fact of the minority of the person to whom 
the liquor was sold is conclusive of the defendant’s intention, is erro- 
neous. Jb. 21. 

72. Constitutionality of prohibitory liquor law.— Held, on the authority of 
Dorman v. The State (34 Ala. 216), that the 4th section of the act 
incorporating the “ Tallassee Manufacturing Company Number One,” 
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which prohibits the sale of spirituous liquors within four miles of the 
factory erected by said corporation (Sess. Acts 1851-2, pp. 262-3), 
is not violative of any constitutional provision, State or Federal. 
Barnes v. The State, 342. 

73. County retail license not operative within special prohibited limits. — A 
general license to retail spirituous liquors within the county does not 
authorize the sale of such liquors within the area covered by a special 
prohibitory law. Jb. 342. 

74. VAGRANCY. — Constituents of offence. — Neither the mere refusal by 
a man to live with his wife, nor a failure to contribute to her support, 
renders him liable to an indictment for vagrancy ; but personal dis- 
like is no legal cause for such refusal on his part. Boulo v. The State, 
22. 

75. Indictment.— An indictment for vagrancy (Rev. Code, § 3630), which 
charges that the defendant, “ having a family, did abandon his family, 
and left and leaves them in danger of becoming a burden to the pub- 
lic,” is insufficient; it should also charge his ability to contribute to 
their support by his means, or, being an able-bodied person, by his 
industry. Jb. 22. 

76. VERDICT. — Sufficiency of. — A verdict of guilty, without the addi- 
tion of the words ‘‘ as charged in the indictment,’’ or other words of 
similar import, is not incomplete, but sufficiently definite and certain. 
Blount v. The State, 381. 

77. Reversal for error in overruling demurrer to defective count, in indict- 
ment containing good counts, after general verdict of quilty.— The 
overruling of a demurrer to a defective count in an indictment is an 
error for which the judgment of conviction will be reversed, although 
the indictment also contained several good counts, and there was a 
general verdict of guilty. Pairo. v. The State, 25. 


CUSTOM. 

1. When part of partnership contract. — A custom, or usage of trade, ex- 
isting at the place where the business of a partnership is to be trans- 
acted, and relating to the particular business in which it is engaged, 
enters into and forms a part of the partnership articles, unless ex- 
cluded by express stipulation. Waring & Son v. Grady’s Executor, 
465. 

2. Custom among steamboat-men in Mobile, as to purchase of salt for sale or 
exchange on trips up the river.— The custom proved in this case to 
exist among steamboat-men navigating the Alabama and Tombigbee 
rivers, as to buying salt in Mobile, when freights were dull, to be sold 
or exchanged on the trip up the river, and paid for on the return trip, 
held valid and binding as between two joint owners of a steamboat, 
rendering one liable for salt so purchased by the other for the use of 
the boat. Jb. 465. 


DAMAGES. 

1. Damages for delay. — On appeal from a justice’s judgment (Rev. Code, 
§§ 2660, 2774), it is not error for the court to leave to the jury the 
decision of the question whether the appeal was taken for delay 
merely, with a view to estimating the plaintiff’s damages. Crump v. 
Battles, 223. 

2. Same. — Appeal cases from a Justice’s Court come within the pro- 
visions of the ordiriance approved December 6, 1867 (Session Acts 
1868, p. 182), which allows only five per cent. damages in cases of 
appeal, and to this extent changes the statute (Rev. Code, § 2744) 
allowing fifteen per cent. damages on appeals taken for delay 
merely. Jb. 223. 

3. Error without injury in charge to jury. — An erroneous charge to the 
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jury, instructing them that they may allow the plaintiff greater dam- 
ages than are authorized by law, is not a reversible error at the in- 
stance of the defendant, when the record does not show that any 
damages at all were in fact allowed, and the verdict and judgment 
are for a sum not greater than the amount of the plaintiff’s debt and 
interest thereon. Crump v. Battles, 223. 

4. Damages on dissolution of injunction for delay. — When a bill, seeking 
to enjoin a judgment at law, shows no reasonable ground of relief, 
and is dismissed for want of equity, six per cent. damages on the 
judgment may be allowed (Rev. Code, § 3434), on the ground that 
the injunction was obtained for delay. Wharton v. Jones’s Adm'r, 
102. 

5. Attorney’s fees as damages. — Attorney’s fees for services in the action 
on the attachment bond, when specially claimed in the complaint as 
a part of the damages, are recoverable. Burton v. Smith, 293. 

DEDICATION. 

Presumption of dedication of land to public use. — The presumption of 
the dedication of land to the public depends more on the owner's 
assent than on the length of time the user has continued ; and where 
the owner has frequently asserted his rights against the public, dur- 
ing a long continuance of the user, the court may properly refuse to 
instruct the jury that twenty-five years uninterrupted use of the land 
as a public thoroughfare amounted to a dedication. Quinn v. The 
State, 353. 

DEEDS. 

1. Confederate currency as consideration. — When a deed recites a cash 
consideration, it is not permissible, in a court of law, to show that 
the consideration was in fact Confederate currency. Chappell v. 
Doe d. Williamson, 153. 

2. Execution of deed by husband and wife. — A deed for lands belonging 
to a married woman's statutory separate estate, which is signed an 
delivered by her on one day, and by her husband on a subsequent 
day, properly attested and proved or acknowledged, is valid and ef- 
fectual to pass her title as of the day of its execution by her. Scott's 
Adm’r v. Griggs, 186. 

3. Conveyance of land by hushand and wife having no title. — On the sale 
and conveyance by husband and wife of land to which neither of 
them has any title, the note for the purchase money is without con- 
sideration ; a mortgage on the land, given to secure it, is incapable 
of being foreclosed, and the wife is not estopped from setting up a 
title to the land subsequently acquired by her. Gonzales v. Hukil, 
260. 

4. Mistake in deed.— A judgment creditor cannot maintain a bill in 
equity, to subject to the satisfaction of his judgment lands to which 
his debtor has either a legal title or a complete equity, which is sub- 
ject to levy and sale under execution; and a mistake in the descrip- 
tion of the land, contained in the defendant’s deed, does not consti- 
tute such a cloud on the title as justifies a resort to equity. Bevans 
v. Henry, 123. 


DEPOSITION. 

Amendment of commissioner’s certificate. — The certificate of the com- 
missioner, appended to a deposition, may be amended by him at the 
trial, by adding the statements, that he is not related to either of the 
parties, and that the witness is personally known to him. Dunlap 
v. Horton, 412. 


DETINUE. 
1. Sufficiency of complaint in description of property. —“ One chest or box 
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of tools, containing one complete set of carpenter’s tools, embracing 
all tools used in the carpenter’s trade ; one complete set of carving 
tools, embracing all tools used for scroll work or carving; two com- 
plete sets of drawing tools, used for drawing plans of buildings by 
architects; also one set of turning tools, used by carpenters in turn- 
ing lathes,” is a sufficient description, in the complaint, of the prop- 
erty sued for. T'hompson v. Pearce’s Adm’r, 210. 
2. Verdict and judgment. — In detinue for a great number of tools and in- 
struments of various kinds, belonging to the business of a photogra- 
phist, a verdict in these words, ‘‘ We, the jury, find for the plaintiff, 
and not finding it practicable to assess the value of each article sued 
for separately, we assess the value of the whole at $2,000, and we 
assess the damage for its detention at $250,” is sufficiently formal to 
support a judgment for the plaintiff, if not objected to in the court 
below; and a judgment on such verdict, “that the plaintiff have 
and recover of the defendant the property sued for herein, and de- 
scribed in the complaint, or its value so assessed by the jury for the 
detention thereof,” contains nothing of which the defendant can com- 
plain on error. Wilson v. Barnes, 134. 

Admissibility of proceedings in attachment suit, under plea of justifica- 
tion. — In detinue against a sheriff for property seized under attach- 
ment, the plaintiff being the defendant in the attachment suit, the 
attachment and proceedings under it are competent evidence for the 
sheriff, under the plea of justification. McBrayer v. Dillard, 174. 

Approval of detinue bond, by clerk. —'The clerk’s approval of the plain- 
tiff’s bond, in a detinue suit, will be presumed from his official in- 
dorsement on the writ, “ that the sheriff is required to take the prop- 
erty mentioned in the complaint into his possession.” Baker v. 
Pope, 415. 

Sufficiency of complaint in action on detinue bond. — In an action on a 
detinue bond (Rev. Code, § 2629), it is not necessary to allege in 
the complaint that the writ was sued out wrongfully or maliciously ; 
nor to set out the aflidavit on which the writ was issued, or to take 
any notice of it; nor to allege that the plaintiff in the detinue suit 
did not have probable cause to sue. Jb. 415. 

6. Same. — An averment in such complaint, that the plaintiff in the det- 
inue suit ‘did fail in his said suit in detinue, and has wholly failed 
to pay the said A. B., the plaintiff in this suit, all the costs and dam- 
ages that he sustained by reason of the wrongful suing out of said 
detinue writ,” is a sufficient averment that the detinue suit has been 
tried and determined, and that the defendant therein has sustained 
damage by the bringing of said suit. 1b. 415. 

Relevancy of evidence. — In an action on a detinue bond, issue being 
joined on the breaches assigned, evidence showing the taking and 
detention of the property in the detinue suit, or what the plaintiff 
therein “ told the sheriff, as to his getting possession, and why he de- 
tained the same,” is irrelevant. J). 415. 
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EJECTMENT. 

Abatement of action by death. — In ejectment, or a statutory real action 
in the nature of ejectment, if one of several defendants dies pending 
the suit, the action abates as to him, and cannot be revived against 
his personal representative and heirs or devisees, or either of them, 
so as to proceed jointly against them and the surviving defendants. 
Jay v. Stein, 514. 

ELECTIONS. 
1. Inspector of election ; officer de facto. — Where an inspector, regularly 
appointed, is not present at the opening of the polls, and his place is 
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ELECTIONS — Continued. 
thereupon filled by the inspector who is present ; and, on his appear- 
ing afterwards, and claiming the office, the person appointed in his 
stead retires, and he thenceforward acts as inspector until the close 
of the election, he must be regarded as an inspector de facto, and 
his acts held valid as to all third persons and the public. Lee v. The 
State ex rel. Locke, 44. 

2. Validity of election, as affected by irregularities of inspectors or man- 
agers. — Where it does not appear that any legal votes were re- 
jected, or any illegal votes received, and there is no allegation or 
evidence of fraud or misconduct calculated to prevent a fair, free, 
and full exercise of the elective franchise, an election ought not to 
be held invalid, on account of mere irregularities on the part of the 
inspectors, or persons acting in that capacity. Jb. 44. 

3. Certificate of election by the secretary of State, founded on incomplete re- 
turns. — A certificate issued by the secretary of State, to the board 
of supervisors, stating that “ by the returns on file in ’’ his office, A. 
B. was elected solicitor of a specified county ; when, in fact, the cer- 
tificate of the returning officers stated that, by reason of an injunc- 
tion which had been served upon them, restraining them from open- 
ing and counting the votes cast at one particular precinct in the 
county, they were unable to certify the result of the election, is a 
mere nullity, and confers on said A. B. no right to the designated 
office. Ib. 44. 

4. Injunction restraining supervisors of election from opening and counting 
votes and making return.— An injunction restraining the supervisors 
of a county election from opening and counting the votes cast at a 
particular precinct, and from making return thereof to the secretary 
of State, is a sufficient legal excuse for a failure on their part to 
make their official return within the time prescribed by law; and 
they may, in such case, make a complete or supplemental return 
after the dissolution of the injunction. Jb, 44. 

5. Contest of election before probate judge. — When an election is contested 
before a probate judge, under the Election Law of 1868 (Sess. Acts 
1868, p. 281, § 65), he acts merely as a supervisor, and does not ex- 
ercise judicial power; and if such a proceeding could be applied to 
test a person’s right to an office, of which he is already in posses- 
sion, the law would be unconstitutional, because it makes no pro- 
vision for a trial by jury. Jb. 44. 

6. Same ; appeal triable de novo. — When an election is contested before 
the probate judge, under the 65th section of the General Election Law 
of 1868 (Sess. Acts 1868, pp. 281-4), and an appeal is taken from 
his decision under the 76th section, the appeal is triable in the Cir- 
cuit Court de novo, and not on errors assigned. Scott v. Strobach, 
477. 

ERROR AND APPEAL. 

1. When appeal lies.— An appeal, and not a mandamus, is the oo 
remedy to revise a judgment of the Circuit Court, improperly dis- 
missing a cause on account of the plaintiffs failure to pay the costs, 
pursuant to the terms of an order of continuance made at a former 
term. Ex parte Hendree, 360. 

2. Same. — Hereafter, an appeal will be sustained from an order or final 
judgment refusing an application for a statutory rehearing; and when 
the application has been improperly granted, a mandamus will be 
allowed. Ez parte North, 385. 

3. Same.— An order granting a rehearing after final judgment at law 
(Rev. Code, § 2814) is interlocutory merely, and not revisable by 
appeal until after final judgment is again rendered in the cause; if 
the order is improperly granted, the remedy, before final judgment, 
is by mandamus. Fuller v. Boggs, 127. 
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ERROR AND APPEAL — Continued. 

4. Appeal from interlocutory order, overruling motion to dissolve injunction, 
and to dismiss bill for want of equity ; practice. — Where the certifi- 
cate of appeal, in a chancery cause, describes the decree appealed 
from ‘‘as the decree in said cause;’’ and the decree, thus referred 
to, contains an order overruling a motion to dissolve the injunction, 
and also an order overruling a motion to dismiss the bill for want 
of equity; and errors are assigned on both of said orders; and there 
is a joinder in error by the appellee without objection to any of the 
assignments of error, — he cannot afterwards be heard to insist that 
the appeal was taken only from the order overruling the motion to 
dissolve the injunction. Bibb v. Hitchcock, 468. 

5. When remedial writ will not be granted. — This court will not grant a 
certiorari, or other remedial writ, for the correction of errors which 
are not prejudicial to the party complaining, or the annulment of 
orders which are merely extra-judicial, and incapable of legal injury. 
Ex parte Strobach, 443. 

6. Coercing or accepting satisfaction of judgment pending appeal. — An 
appeal will not be dismissed, on the ground that the appellant has 
coerced or accepted satisfaction of the judgment from which he ap- 
peals, when the evidence shows that the execution was not issued 
under his instructions, that he refused to receive the money from the 
sheriff when informed of its collection, and instructed him to return 
it to the defendant. May v. Sharp, 140. 

7. Coercing satisfaction of decree appealed from. — If the plaintiff in a 
chancery cause appeals from a decree in his own favor, and coerces 
satisfaction of the decree pending the appeal, the defendant may have 
the appeal dismissed unless restitution is made; but, subject to this 
right on the part of the defendant, the pendency of the appeal does 
not suspend proceedings on the decree. Morton’s Adm’rs v. Under- 
wood, 419. 

8. Sufficiency of assignment of error. — An assignment of error in these 

words, “ The court erred in the several rulings and failures to rule on 

questions of evidence, as shown by the bill of exceptions,’’ is too 
general and indefinite; but in this case, the deficiency of the assign- 
ment being supplied by the brief of the appellant’s counsel, the 
questions raised in the brief were considered and decided. Sonne- 

born v. Bernstein, 168. 

Errors not assigned or insisted on. — The practice of this court, in civil 
cases, is to notice only those errors which are specially assigned and 
insisted on in the argument or brief of counsel. Goolsbee’s Adm’r v. 
Fordham, 202. Also, Price v. Stone, 543. 

10. What is revisable. — Regularly, the jury ought to be kept together 
until they agree on their verdict, and the verdict ought to be reported 
to the court; but how and when this shall be done is matter of dis- 
cretion, and is not revisable on error, unless the party complaining 
affirmatively shows injury. Grace v. McKissack, 164. 

11. Same. — The separation of the jury charged with trial of a criminal 
case, pending the trial, is within the discretion of the primary court, 
and, if not objected to by the prisoner, is not revisable on error. 
Robbins v. The State, 394. 

12. Same. — On the trial of an issue respecting the veracity of a witness, 
much must be left to the sound discretion of the primary court, and 
the appellate court will not reverse on account of its rulings, unless 
it clearly appears that the appellant was thereby deprived of some 
important legal right in the case. Sonneborn v. Bernstein, 169. 

Objections to evidence on trial before court without jury. — When a 
cause is tried in the primary court without the intervention of a jury, 
the appellate court will not scan with critical accuracy mere techni- 
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cal objections to evidence which was admitted by the court below, 
but will presume that the presiding judge, in making up his decision, 
disregarded all illegal evidence. Hart v. Nave’s Adm’r, 459. 

Admission of evidence generally, when offered for specific purpose. — 
When evidence is offered for a specific purpose, the party offering it 
cannot complain that the court refused to admit it for that specific 
purpose, but admitted it generally; unless the record shows that the 
opposite party was thereby enabled to use it as evidence for himself, 
of facts which he could not otherwise have proved by it. Jay v. 
Stein, 514, 

Practice in examination of witnesses. — In the mode and manner of 
examining witnesses, much must be left to the discretion of the court 
trying the case; and in doubtful cases, where the impropriety of its 
rulings is not clearly shown, the appellate court will not declare them 
erroneous. Lewis v. The State, 1. 

Probate decree on evidence.— When a case is submitted to the de- 
cision of the probate judge without the intervention of a jury, his 
decree will not be reversed on error or appeal, unless there is a strong 
preponderance of the evidence against its correctness. Lrewer v. 
Moseley’s Adm’r, 79. 

Chancellor’s decree on evidence. — The rule is established by the de- 
cisions of this court, that when the chancellor’s decree rests on his 
conclusions from the evidence, it will not be reversed unless there 
is a strong preponderance of the evidence against its correctness. 
Smith v. Smith, 156. 

Error without injury in admission of cumulative evidence.— The chan- 
cellor’s decree will not be reversed on error on account of the admis- 
sion of irrelevant evidence by the register in the statement of an 
account under an order of reference, when the record shows that 
there was sufficient legal evidence to sustain the disputed item. 
Powers v. Dickie, 81. 

Same. — The chancellor’s decree will not be disturbed, on error or 
appeal, on account of the improper admission by him of illegal evi- 
dence, when the record shows that there was suflicient legal evidence, 
not objected to, to sustain his decison. Todd v. Neal’s Adm’r, 266. 

Error without injury in admission of evidence favorable to party object- 
ing. — When the plaintiff brings out evidence which tends to sustain 
the defendant’s case, and the defendant moves to exclude it, the 
overruling of his motion is not an error of which he can complain. 
Sonneborn v. Bernstein, 168. 

Presumption of injury from admission of irrelevant evidence. — The 
admission of irrelevant evidence is an error which will work a rever- 
sal of the judgment, unless the record clearly shows that no injury 
could possibly have resulted. Diggs v. The State, 311. 

Presumption in favor of judgment. — If a witness testifying to the 
speaking of the slanderous words charged, is uncertain as to the pre- 
cise time at which they were spoken, and it does not clearly appear 
whether they were spoken before or after the commencement of the 
action, and the evidence is admitted by the court “ for the purpose 
of sustaining the complaint and also increasing the damages,”’’ this 
is not a reversible error, since error must be affirmatively shown, and 
the evidence would be admissible for both purposes, if the words 
were spoken before the commencement of the suit. Sonneborn v. 
Bernstein, 168. 

Presumptions as to pleadings. — When the record shows that the case 
was tried on issue joined, but does not show what pleas were filed, 
the appellate court will presume that only the general issue was 
pleaded, and will not consider any defences but such as might prop- 
erly have been made under that plea. May v. Sharp, 140. 
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24. Error without injury in admission of irrelevant evidence.— The ad- 
mission of irrelevant evidence, which could not possibly have affected 
the result of the case, is, at most, error without injury. Lyles v. 
Clements, 445. 

25. Same.— The admission of evidence which, when offered, is inadmis- 
sible, —as where it is prima facie irrelevant, or where secondary 
evidence is admitted without a proper predicate, — will not work a 
reversal, when the record shows that the proper preliminary evidence 
was afterwards adduced. Edwards v. The State, 334. 

26. Error without injury in charge to jury. — An erroneous charge to the 
jury, instructing them that they may allow the plaintiff greater dam- 
ages than are authorized by law, is not a reversible error at the in- 
stance of the defendant, when the record does not show that any 
damages at all were in fact allowed, and the verdict and judgment 
are for a sum not greater than the amount of the plaintiff’s debt and 
interest thereon. Crump v. Battles, 224. 

27. Error without injury in charge against plaintiff not entitled to recover.— 
A judgment will not be reversed, at the instance of the plaintiff be- 
low, on account of an erroneous charge to the jury, when the record 
shows that he cannot recover on the evidence in any event. McBrayer 
v. Dillard, 174. 

28. Error without injury.— When the judgment cannot be different on 
another trial, the appellate court will not reverse on account of errors 
committed by the court below. Agricultural Association v. Trimble, 212. 


ESTATES OF DECEDENTS. 

1. Liability of decedent’s lands for payment of debts.— The statutes of 
this State charge the whole of a decedent’s property, with a few 
specified exceptions, with the payment of his debts (Rev. Code, 
§§ 2060, 2079-80), and authorize a sale of his lands for this purpose ; 
and his personal representative cannot defeat this charge, by deliv- 
ering the lands to the devisees under the will before the debts are 
paid. Williams’s Devisees v. Williams’s Adm’r, 439. 

2. Sale of lands for payment of debts ; jurisdiction of Probate Court to 
order.— The jurisdiction of the Probate Court, to order a sale of the 
decedent’s lands for the payment of debts, attaches when a petition 
is filed by the executor, or by the administrator with the will an- 
nexed, alleging that the decedent died seised of the lands sought to 
to be sold, and that said lands lie within the jurisdiction of the court, 
and that there are valid unpaid debts against the estate, and that the 
personal estate is insufficient for their payment, and that the will 
gives no power to sell the lands for that purpose. Jb. 439. 

3. Same ; parties. —If the lands sought to be sold have been devised by 
the testator, the devisees are the only necessary parties defendant to 
the proceeding. Jb. 439. 

4. Same ; pleadings. — If the petition is contested, matter which is good 
only in abatement, e. g. the non-joinder of a necessary party defend- 
ant, cannot be joined in the answer or plea with matter which is good 
only in bar. Jb. 439. 

5. Same ; jurisdiction of court, and irregularities in proceedings. — Held, on 
the authority of Satcher v. Satcher’s Adm’r (41 Ala. 26), that where a 
petition for the sale of a decedent’s lands is filed in the Probate Court, 
by the administrator, alleging a statutory ground of sale, and the 
order of sale recites that the allegations of the petition were proved 
by depositions taken as in chancery cases, the order of sale and the 
sale cannot be declared void on account of any defects or irregulari- 
ties in the proceedings. Clark v. Bernstein, 596. 

6. Sale of decedent’s lands, under decree of Probate Court.— The juris- 
diction of the Probate Court, to order a sale of lands belonging to 
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ESTATES OF DECEDENTS — Continued. 
a decedent’s estate is purely statutory, and can only be called into 
exercise when an application is filed by a proper person, disclosing 
a statutory ground of sale; an order of sale, not founded on such an 
application, is a nullity. Jay v. Stein, 574. 

7. Sale of lands for distribution ; plea denying ownership of lands. —In a 
proceeding for the sale of a decedent’s lands for distribution, where 
the petition alleges his interest in the lands to be two thirds, a plea, 
or objection, by one of the defendants, asserting his, interest to be 
one third only, is a good plea in bar to the extent to which it goes, 
and should be allowed, if proved, since the court has no jurisdiction 
to sell a greater interest than the decedent owned. Ford v. Garner’ 
Adm’r, 601. 

8. Same ; statement of distributees’ names in petition. — Where the petition 
describes a minor child, one of the heirs or distributees, as ‘“ Matilda 
Gravitt’s child, whose name is unknown,’’ this is not a sufficient com- 
pliance with the statutory requisition (Rev. Code, § 2222): the name 
must be stated, or it must appear that it has no name. Jp. 601. 

9. Confederate judgments and decrees. — Where the sale and conveyance 
of a decedent’s lands, under orders of the Probate Court, were made 
and completed in 1863, the insurrectionary character of that court at 
the time cannot, of itself, be held to vitiate the proceedings. Clark 
v. Bernstein, 596. 

10. Confederate currency as payment of purchase money for land sold under 
probate decree in 1863.— Where a decedent’s lands were regularly 
sold under a probate decree, in 1863, and a conveyance executed to 
the purchaser, who paid the purchase money presently in Confederate 
treasury notes, which were applied in payment of the widow’s dower 
interest, and in part satisfaction of a mortgage on the lands, due in 
February, 1861; and these payments were so made in pursuance of 
a verbal agreement, entered into before the sale, between the admin- 
istrator, the mortgagee, the widow, and the purchaser, — equity will 
not now disturb the transaction, at the suit of the administrator de 
bonis non and the heirs-at-law, since substantial justice has been 
done. Ib. 596. 

11. Removal of settlement into chancery. — The settlement of a decedent’s 
estate cannot be removed from the Probate into the Chancery Court, 
on a bill filed by some of the distributees, which seeks to set aside, 
on the ground of fraud, assignments of their respective distributive 
interests, made at different times and to different persons, but does 
not complain of the administrator’s management of the estate, nor 
of any action of the Probate Court in reference to it, and does not 
show any reason why that court cannot do full justice to all the par- 
ties. Marsh’s Adm’r v. Richardson’s Adm’r, 431. 


ESTOPPEL. 

1. Estoppel en pais.— Where personal property is sold and delivered to 
the purchaser, with the understanding that the title is to remain in 
the vendor until the purchase money is paid, or secured by mortgage; 
and a third person, desiring to trade for the property with the pur- 
chaser, informs the vendor of that fact, and asks if he has any mort- 
gage on the property; and the vendor replies, “that he has no 
mortgage, and does not expect to have any,’’ and does not disclose 
his title or claim, — he is estopped from setting up his title against 
such third person, who bought the property on the faith of his said 
statements. Grace v. McKissack, 163. 

2. Estoppel against wife, by deed of husband and wife. — On the sale and 
conveyance by husband and wife of land to which neither of them 
has any title, the note for the purchase money is without considera- 
tion ; a mortgage on the land, given to secure it, is incapable of being 
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ESTOPPEL — Continued. 
foreclosed, and the wife is not estopped from setting up a title to the 
land subsequently acquired by ‘her. Gonzales v. Hukil, 260. 

3, Estoppel against judgment creditor from denying representative character 
of defendant. — When a creditor recovers judgment against an ex- 
ecutrix in her official capacity, and, after return of “no property 
found ’’ on an execution, seeks to hold her personally liable on his 
judgment, it does not lie in his mouth to say that her letters testa- 
mentary are void, because issued by a court having no lawful au- 
thority. McGehee v. Lomaz, 131. 

EVIDENCE. 

1. ADMISSIBILITY AND RELEVANCY. — Arson ; admissibility of indictments 
as evidence. — The indictments under which the prisoners were con- ° 
fined in jail when they set fire to it are the best evidence of the causes 
for whick they were imprisoned, and are relevant evidence of the in- 

tent with which they set fire to the jail, on the trial of an indictment 
against them for that offence. Luke v. The State, 30. 

2. Admissibility of proceedings in attachment suit, under plea of justifica- 
tion. — In detinue against a sheriff for property seized under attach- 
ment, the plaintiff being the defendant in the attachment suit, the 
attachment and proceedings under it are competent evidence for 
the sheriff, under the plea of justification. McBrayer v. Dillard, 174. 

3. Evidence of plaintiff’s pecuniary condition when attachment was sued 
out. — When an attachment is sued out on the ground that the debtor 
has money, property, or effects liable to satisfy his debts, which he 
fraudulently withholds, it is permissible for him to prove, in a subse- 
quent action on the attachment bond, that ‘‘ at the time the attach- 
ment was sued out, he was a man of large means, and had a large 
amount of property about him and under his control, claiming it 
openly and notoriously as his own.’’ Burton v. Smith, 293. 

4. Admissibility of judgment as evidence. — In an action on a judgment, 
brought by the plaintiff therein for the use of another person as ad- 
ministrator, the only issue being the ownership of the judgment by 
the beneficial plaintiff, the judgment itself, though in favor of the 
plaintiff individually, is competent evidence ; and the record of his 
final settlement as administrator, showing that “he had the benefit of 
the note which was the basis of said judgment,” is also competent 
and admissible evidence. Allgood v. Whitley, 215. 

5. Proof of negligence. —In an action against a railroad company, as a 
common carrier, to recover damages for personal injuries sustaincd 
by a passenger, by leaping from a car which, though off the track, 
was still in motion, being dragged along with the other cars; the 
want of a bell-rope, connecting the engine with the car in which the 
passengers were, being alleged in the complaint as one of the negli- 
gent acts contributing to the accident; a witness, who was a pas- 
senger at the time, may testify that, after the accident, while the 
passengers were being carried to their destination on an open freight 
car, and while the train was taking on freight at a wayside station, 
he noticed that the servants of the company, in throwing meal sacks 
on the car, covered up the bell-rope with them, and mentioned the fact 
to the conductor, — the fact itself being relevant evidence on the 
question of negligence, and also tending to verify the statement of 
the witness that the rope was too short, by showing that his attention 
was particularly called to it at the time. Mobile & Montgomery Rail- 
road Co. v. Ashcraft, 305. 

6. Same. — In such action, it is competent for the plaintiff to prove that, 
about two weeks before the accident by which he was injured, the 
defendant’s cars had run off the track twice during one trip. There 
is no better evidence of negligence than the frequency of accidents. 
Ib. 305. 
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7. Action on detinue bond ; relevancy of evidence. — In an action on a det- 
inue bond, issue being joined on the breaches assigned, evidence 
showing the taking and detention of the property in the detinue suit, 
or what the plaintiff therein “told the sheriff, as to his getting pos- 
session, and why he detained the same,” is irrelevant. Baker v. 
Pope, 415. 

8. Proof of fraudulent antedating of bill of sale ; identity of name and per- 
son.— On a trial of the right of property in a stock of goods, be- 
tween a judgment creditor and a claimant by purchase from the de- 
fendant in execution, under a bill of sale bearing date prior to the 
rendition of the judgment, it is competent for the plaintiff to prove 
that, after the rendition of his judgment, the defendant in execution 
went into the office of an attorney, accompanied by a person who 
was unknown to the attorney, but who was introduced to him as 
bearing the name of the claimant, and who requested him to write a 
transfer of said stock from the defendant to said unknown person. 
The fact tends to show that the bill of sale was fraudulently ante- 
dated, and the jury might infer the identity of person from the iden- 
tity of name. Moog v. Benedicks & Co. 512. 

9. Proof of prior possession of land. — In ejectment, or a statutory real 
action in the nature of ejectment, the plaintiff may show, as a fact 
tending to prove prior possession by him, which might ripen into a 
title under the statute of limitations, that the land was rented out for 
his use, by his step-father, for several years; but the declarations of 
his step-father, made at the time of the renting, are not competent 
evidence. Jay v. Stein, 574. 

10. Payment of taxes on land, as proof of possession. — The payment of 
taxes on land is not evidence of possession ; but in connection with 
evidence of actual possession, it is admissible to show the extent of 
such possession. Jb. 574. 

11. Proof of sale of lands. — In ejectment against the purchaser of lands 
sold under an order or decree of the Probate Court, the record of the 
proceedings under which the sale was made is competent evidence 
for him; and a witness may state the fact, that he purchased the 
lands at an administrator’s sale, without producing his deed. 1b. 574. 

12. Relevancy of former will as evidence. — Where the paper propounded 

: for probate bears on its face marks of mutilation, and one of the 
questions in the case is, whether it was so mutilated by the testator 
himself, with the intention of cancelling and revoking it, or by his 
widow after his death, a former will would be relevant evidence for 
the proponents, as showing a motive on the part of the widow to de- 
stroy the latter, if the former bequeathed a greater interest to her 
than the latter ; but if this fact does not appear on the face of the 
two papers, and is not shown by connecting evidence, the former will 
is not admissible as evidence. Barker vy. Bell, 284. 

13. Slander ; words spoken after suit brought. — Words spoken after the 
commencement of the suit, similar to those charged in the com- 
plaint, are admissible as proof of malice. Sonneborn v. Bernstein, 
168. 

14. ADMISSIONS, CONFESSIONS, AND DECLARATIONS. — Admission of 
notice of protest.— An admission on acknowledgment, by an in- 
dorser, that he has received notice of protest, when made with a 
full knowledge of all the facts, is presumptive evidence of notice ; 
but it is not sufficient to charge him, unless there has been in fact a 
legal protest. Todd v. Neal’s Adm’r, 266. 

15. Proof of admission in pleading.— An admission contained in the origi- 
nal complaint, which has been struck out by amendment, may be 

roved by the production of the original, or of the copy served on 
the defendant. Davidson v. Rothschild’s Adm’r, 104. 
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16. Declarations not admissible as part of the res geste, or explanatory of 
possession. — Where a widow called at a store, and demanded the 
portfolio of her deceased husband, which was locked, and contained 
valuable papers, a conversation between one of the partners in the 
store and his book-keeper, who had possession of the portfolio, as to 
the propriety of delivering it to her when it contained a note which 
they claimed, not having been in the presence of the widow, is no 
part of the res geste connected with the delivery, nor is it admissi- 
ble as explanatory of their possession. Stallings’s Adm’r v. Hinson, 92. 

17. Declarations of person in possession as to title. — The declarations of a 
who is in possession of personal property, that it belongs to 

is son, are competent evidence, but his declarations as to the source 
of his son’s title are not. Rawles v. James, 183. 

18. Admissibility of prisoner’s declarations or confessions. —In a criminal 
case, the prisoner cannot give in evidence his own declarations, un- 
less they form a part of the res geste ; but when any part of his dec- 
larations have been given in evidence against him, he has the right 
to call for all that he said at the time, in reference to the particular 
transaction. Burns v. The State, 370. 

19. Weight of confessions or admissions as evidence. — Confessions of a 
party in a criminal case, like admissions in a civil case, if deliber- 
ately made, and precisely identified, are often most satisfactory evi- 
dence; but if made verbally, and unsupported by other evidence, 
they should always be cautiously weighed. Jb. 370. 

20. BuRDEN oF PRoor. — As to liability of administrator for uncollected 
notes. — To charge an administrator with the amount due on a prom- 
issory note, which was received by him from his predecessor in the 
administration, the onus of showing that it might have been collected 
by the exercise of due diligence is on the party seeking to charge 
him. Sheppard v. Gill’s Adm’r, 162. 

21. Hearsay. — What is hearsay. — When a witness details facts as seen 
and heard by himself, including in his statement remarks made by 
himself to the defendant, this is not hearsay. Charles v. The State, 
332. 

22. Proof of ancient boundary. — An ancient boundary of an incorporated 
city, not marked by visible monuments, and of which there is no 
recorded survey, may be proved by general reputation. Morgan v. 
Mayor of Mobile, 349. 

23. Proof of ownership.— General reputation in the neighborhood as to 
the ownership of a mule is not competent evidence. Rawles v. 
James, 183. 

24. JUDICIAL KNOWLEDGE. — Law merchant. — A bill of exchange, drawn 
in Alabama, on parties in Louisiana, and payable there, being a 
foreign bill under our statute (Rev. Code, § 1857), is governed by 
the law merchant, which is judicially known to our courts as a part 
of the common law, and which will be presumed to prevail in Lou- 
isiana as to the manner of making demand and protest, unless affirma- 
tively shown to have been changed by statute or commercial usage. 
Donegan & Tabor v. Wood, 242. 

25. Termination of late civil war, and restoration of United States mails. — 
The courts will take judicial notice of the fact, that the late civil 
war (or Rebellion) in the United States was terminated prior to the 
Ist day of June, 1865; and that the United States mails were reés- 
tablished between Huntsville, Alabama, and New Orleans, Louisiana, 
prior to the 18th December, 1865. Turner’s Adm’r v. Patton, 406. 

26. OBsECTIONS TO EVIDENCE. — Admission of evidence generally, when 
offered for specific purpose. — When evidence is offered for a specific 
purpose, the party offering it cannot complain that the court refused 
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to admit it for that specific purpose, but admitted it generally ; unless 
the record shows that the opposite party was thereby enabled to use 
it as evidence for himself, of facts which he could not otherwise have 

roved by it. Jay v. Stein, 514. 

. Exception to admission or rejection of evidence. — When an exception 
is reserved to the admission or rejection of evidence, the bill of ex- 
ceptions should set out the evidence so admitted or rejected, in order 
to enable the appellate court to pass judgment intelligibly on the 
question intended to be presented. Burns v. The State, 370. 

28. Objections to evidence on trial before court without jury. — When a cause 
is tried in the primary court without the intervention of a jury, the 
appellate court will not scan with critical accuracy mere technical 
objections to evidence which was admitted by the court below, but 
will presume that the presiding judge, in making up his decision, dis- 
regarded all illegal evidence. Hurt v. Nave’s Adm’r, 459. 

29. Error without injury in admission of cumulative evidence.— The chan- 
cellor’s decree will not be disturbed, on error or appeal, on account 
of the improper admission by him of illegal evidence, when the 
record shows that there was sufficient legal evidence, not objected to, 
to sustain his decision. Todd v. Neal’s Adm’r, 266. Also, Powers 
v. Dickie, 81. 

30. Error without injury in admission of evidence favorable to party object- 
ing. — When the plaintiff brings out evidence which tends to sustain 
the defendant’s case, and the defendant moves to exclude it, the 
overruling of his motion is not an error of which he can complain. 
Sonneborn v. Bernstein, 168. 

31. Error without injury in admission of illegal evidence. — The admission 
of evidence which, when offered, is inadmissible, — as where it is 

% prima facie irrelevant, or where secondary evidence is admitted with- 
out a proper predicate, — will not work a reversal when the record 
shows that the proper preliminary evidence was afterwards adduced. 
Edwards v. The State, 334. 

32. Error without injury in admission of irrelevant evidence. — The admis- 
sion of irrelevant evidence, which could not possibly have affected 
the result of the case, is, at most, error without injury. Lyles v. 
Clements, 445. 

33. Presumption of injury from admission of irrelevant evidence. — The ad- 
mission of irrelevant evidence is an error which will work a reversal 
of the judgment, unless the record clearly shows that no injury could 
possibly have resulted. Diggs v. The State, 311. 

34. Production of books on notice ; what is revisable. —When notice is served 
on a party, requiring him to produce on the trial certain books in 
his possession, and before the trial is commenced he announces that 
he has brought them into court, and the trial is thereupon begun, the 
action of the court during the trial, compelling the opposite party to 
proceed, notwithstanding his objection that all the books called for 
are not in fact produced, is matter of discretion, and not revisable 
by the appellate court. Davidson v. Rothschild’s Adm’r, 104. 

. Opinton. — To what witness may testify.— A witness, testifying as to 
a personal conflict between two persons, which he saw, may state that 
one ‘‘ was trying to get away from”’ the other. The expression is 
not the statement of a mere opinion, but rather of a fact derived from 
observation. Lewis v. The State, 1. 

36. Same. — So a witness, after relating a conversation between the 
prisoner and the deceased, may state that “this was the commence- 
ment of the difficulty.”’ Jb. 1. 

37. Proof of value of personal property. — A witness may give his opinion 
as to the value of a horse or mule known to him, although he is not 
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an expert, and does not know its market value. Rawles v. James, 
183. 

38. Proof of age.— On a trial under an indictment for selling liquor to a 
minor, the defendant having been allowed to prove that the minor to 
whom the liquor was sold was a mature-looking person, whose ap- 
pearance was calculated to produce the belief that he had attained 
his majority, he cannot be allowed to ask the witness “if he would 
not take him to be twenty-one years old.” Marshall v. The State, 
21. 

39. PAROL AND WRITTEN. — Admissibility of parol evidence to vary writ- 
ing. — In an action on a promissory note, payable in money, proof of 
an antecedent parol agreement between the parties, that it should 
be discharged in some other way, is not admissible. Clark v. Hart, 
86. 

40. Same ; as to consideration of deed. — When a deed recites a cash con- 
sideration, it is not permissible, in a court of law, to show that the 
consideration was in fact Confederate currency. Chappell v. Doe d. 
Williamson, 153. 

41. Same; as to amount of probate decree. — A decree of the Probate Court 
against an administrator, in favor of a distributee, is conclusive evi- 
dence of the amount due to the distributee at the time of its rendi- 
tion ; and in an action by the distributee against a surety on the 
administrator’s bond, parol evidence of advancements made by the 
intestate in his lifetime, or of payments by the administrator prior to 
the rendition of the decree, cannot be received to reduce the amount. 
Cousins v. Jackson, 236. 

42. Proof of sale of lands. —In ejectment against the purchaser of lands 
sold under an order or decree of the Probate Court, the record of 
the proceedings under which the sale was. made is competent evi- 
dence for him; and a witness may state the fact, that he purchased 
the lands at an administrator’s sale, without producing his deed. 
Jay v. Stein, 514. 

43. Proof of seisin.— Seisin of lands, when the word is used to signify 
possession merely, may be proved by parol ; but, when used to sig- 
nify possession under legal title, it can only be proved by proper con- 
veyances. Ford v. Garner’s Adm’r, 601. 

44, Writ of inquiry ; what evidence is admissible for defendant on execution 
of.— On the execution of a writ of inquiry, after judgment by de- 
fault or nil dicit, the defendant cannot adduce evidence which tends 
to show that he is not liable at all, or that judgment ought not to have 
been rendered against him. Dunlap v. Horton, 412. 

45, PARTIES, EXAMINATION OF.— In actions by or against executors or 
administrators. — When an action is revived, on the death of the 
plaintiff pendente lite, in favor of his personal representative, the 
defendant cannot be allowed to testify on the trial (Rev. Code, § 
2704) as to any transactions with the deceased in his lifetime. David- 
son v. Rothschild’s Adm’r, 104. 

46. Same. — Inan action by an administratrix on a promissory note payable 
to her intestate, the defendant cannot be allowed to testify that, in a 
conversation between him and the plaintiff about the note, which he 
demanded from her on the ground that it had been paid, he told her 
that he had paid it to a third person, by the direction of the intestate, 
and had made one payment in his presence: these declarations come 
within the statutory exception (Rev. Code, § 2704), that a party 
shall not be allowed to testify “‘ as to any transaction with or state- 
ment by the testator or intestate;” and the fact that the plaintiff 
had testified as to the same conversation, without objection, does 
not render the evidence competent. Stallings’s Adm’r v. Hinson, 92. 
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47. Same. —In such action, the defence being that, by the direction of 
the intestate, the principal debtor had paid the note to a mercantile 
firm of which his co-defendant was a partner, and which had in- 
demnified him against the suit, another partner in the firm, though 
not a party to the record, is within the spirit and meaning of said 
section 2704, and consequently is incompetent to testify “as to any 
transaction with or statement by the intestate.” Jb. 92. 

48. Same.—In an action by or against an executor or administrator, a 
witness who is not a party to the suit may testify “as to any trans- 
action with or statement by” the testator or intestate (Rev. Code, 
§ 2704), and a party is competent to testify to any other facts. Gools- 
bee’s Adm’r v. Fordham, 202. 

49. Same.— An executor, when sued in his representative character, may 
testify in his own behalf, as to admissions made by the plaintiff since 
the testator’s death; the statute (Rev. Code, § 2704) only renders 
him incompetent to testify ‘‘ as to any transaction with or statement 
by the testator.’’ Avery’s Ex'rs v. Avery, 193. 

50. PResuMpPTIONS. — Presumption of death of absent person, from lapse of 
time without intelligence. — The presumption of the death of an ab- 
sent person, after the lapse of seven years without intelligence, has 
less force here than in the country where the law on this subject 
originated, and does not arise where the absent person is known to 
have acquired a domicil in another state ; and where the presump- 
tion is sought to be established by the affidavits of witnesses who 
have no interest in the absent person, being neither relatives, friends, 
nor members of the family, their testimony is overcome and destroyed 
by the testimony of one credible witness, who is well acquainted with 
the absent person, knows his handwriting, and has received a letter 
from him within the period of seven years. Smith v. Smith, 156. 

51. Existence of law merchant in Louisiana. — A bill of exchange drawn 
in Alabama, on parties in Louisiana, and payable there, being a for- 
eign bill under our statute (Rev. Code, § 1857), is governed by the 
law merchant, which is judicially known to our courts as a part of 
the common law, and which will be presumed to prevail in Louisiana 
as to the manner of making demand and protest, unless affirmatively 
shown to have been changed by statute or commercial usage. Don- 
egan & Tabor v. Wood, 242. 

52. Dedication of lands to public use——The presumption of the dedication 
of land to the public depends more on the owner’s assent than on 
the length of time the user has continued ; and where the owner has 
frequently asserted his rights against the public, during a long con- 
tinuance of the user, the court may properly refuse to instruct the 
jury that twenty-five years uninterrupted use of the land as a public 
thoroughfare amounted to a dedication. Quinn vy. The State, 353. 

53. Payment of debt from executor to testator’s estate. — Where a father 
sold land to his son, giving bond for title on payment of the pur- 
chase money, and died before all the purchase money was paid ; and 
the son qualified as his executor, and gave bond with the other adult 
legatees and distributees as his sureties; and afterwards sold the 
land, receiving full payment of the purchase money from his vendee; 
and, on final settlement of his accounts as executor, was charged 
with the unpaid balance due on his notes for the purchase money ; 
and executions on this decree, against him and his sureties, were re- 
turned only partially satisfied ; and the administrators de bonis non 
of the father’s estate having brought ejectment for the land, the 
purchaser filed his bill in equity, asking an injunction of the action 
at law, and a specific performance of the contract between father 
and son, — held, 1st, that the executor’s debt to the estate was ex- 
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tinguished, so far as the rights and interests of the sureties on his 
bond were concerned, but not as against the other legatees and dis- 
tributees ; 2d, that the legatees and distributees who were not 
sureties on his bond had a lien on the land, to the extent of their 
distributive shares of the unpaid balance of the purchase money due 
from the executor to his father’s estate ; and, 3d, that the purchaser 
from said executor, on paying the balance due to them, was entitled 
to an injunction of the action at law, and to a specific performance of 
the contract between the executor and his father. Breitling v. Clarke 
& Co. 450. 

54. Private Writines. — Entries in physician’s books. — In an action to 
recover the value of medical services rendered by a deceased phy- 
sician, if the original entries in his books are offered in evidence by 
the plaintiff (Rev. Code, § 2700), and their correctness is denied on 
oath by the defendant, they are to be rejected, and excluded from 
the jury ; and after this has been done, the defendant has no right to 
testify in his own behalf, as to which of the entries are correct, and 
which are incorrect. Weaver v. Morgan’s Executors, 142. 

55. Entries in book kept by deceased party. — In an action against executors, 
to recover the value of goods and chattels belonging to plaintiff, 
which were received and sold by their testator in his lifetime, entries 
in a memorandum book kept by him are not competent evidence for 
the defendants, unless they are shown to contain the registration of 
some fact which is relevant to the issues on trial, and to have been 
made by him in the course of his business or duty, as to which, if 
living, he would be competent to testify. Avery’s Executors v. Avery, 
193. 

56. Production of books on notice; what is revisable.— When notice is 
served on a party, requiring him to produce on the trial certain 
books in his possession, and before the trial is commenced he an- 
nounces that he has brought them into court, and the trial is there- 
upon begun, the action of the court during the trial, compelling the 
opposite party to proceed, notwithstanding his objection that all the 
books called for are not in fact produced, is matter of discretion, 
and not revisable by the appellate court. Davidson v. Rothschild’s 
Adm’r, 104. 

57. Partnership books. —On the statement of an account between part- 
ners by the register, under a general order of reference, the partner- 
ship books are admissible evidence. Powers v. Dickie, 81. 

58. Recorps, AND Pusiic Writines. — Transcript of official papers in 
land office ; how authenticated. — A transcript of any official docu- 
ment in any land office in this State, duly certified by the register, 
is admissible as evidence under the statute (Rev. Code, § 2691), 
though the certificate is without seal and without date. Stewart v. 
Trenier, 492. 

59. Authentication of record.— The records of the courts of this State 
during the late war, having passed into the hands of the correspond- 
ing officers of the courts now existing, may be authenticated and 
proved by those officers, in the same manner as the records of the 
present courts. Sugq’s Adm’r v. Wharton’s Adm’r, 586. Also, 
Green’s Adm’r v. Scarborough, 137. 

60. VARIANCE. — Bribery ; description of draft or order. — Where the in- 
dictment (under Rev. Code, § 3564) described the bribe alleged to 
have been received by the defendant as a draft “for two hundred 
and ninety-eight ;5,5 dollars, dated May, 1870;” and the draft offered 
in evidence was for two hundred and ninety-eight dollars, and dated 
May 14, 1870, — held, that there was no substantial variance. Diggs 
v. I'he State, 311. 
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61. Burglary; averment and proof of ownership of house. — Under an in- 
dictment which alleges the ownership of the store house broken into 
to be in two persons jointly, a conviction may be had on proof that 
the title was in one of them only, while both of them carried on 
business in it as merchants, and owned the goods which were in it. 
White v. The State, 344. 


EXECUTION. 
1. Fi. fa. for costs on error against successful appellant. — When an exe- 
cution for costs from the Supreme Court, against the appellee, has 
been returned “ No property found ” (Rev. Code, § 3531), the clerk 
may issue execution in his own name against the appellant for the 
costs actually created by him, although he was the defendant in the 

court below. Westcott v. Booth, 182. 

2. Fi. fa. on judgment against insolvent estate. — When an estate is re- 
ported and declared insolvent, after the rendition of a judgment 
against the personal representative, an execution subsequently issued 
on it, if not wholly void, is irregular, and is not sufficient, on a re- 
turn of ‘‘ no property found,” to authorize an execution against the 
executor or administrator personally. McGehee v. Lomaz, 131. 

3. Stay of execution on judgment against garnishee. — If, after the ren- 
dition of judgment against a garnishee, the defendant in the original 
suit or judgment claims the debt as exempt from final process, and 
judgment creditors of the plaintiff also sue out garnishments to reach 
it, there ought to be a stay of execution until these matters are de- 
termined. South §& North Ala. Railroad Co. v. Falkner, 116. 

4. Sale of land under fi. fa. on first day of return term.— A sale of land 
under execution by the sheriff, on the first day of the term to which 
the writ is returnable, is void, the return day being then past. 
Sheppard v. Rhea, 125. 

. Sale of lands under execution afler defendant’s death. — An execution, 
issued after the defendant’s death, was void at common law; but 
under the statutes of this State (Rev. Code, § 2875), if an execution 
is received by the sheriff during the defendant’s lifetime, and levied 
on his lands, the lands may be sold under an alias issued after his 
death without the lapse of an entire term, unless his estate has been 
declared insolvent. Hurt v. Nave’s Adm’r, 459. 

When sheriff’s sale under execution will be set aside on motion.— A 
sheriff’s sale of lands under execution will be set aside on motion, 
where the proof shows that by-standers were deterred from bidding 
at the sale by the irregularities committed by him in conducting it, 
and that the lands were knocked off at a grossly inadequate price. 
Ib. 459. 

Time within which motion to set aside sale may be made. — Where lands 
are sold under execution against a deceased defendant, whose ad- 
ministrator is charged with complicity in the irregularities committed 
by the sheriff, a motion to set aside the sale, made by the succeeding 
administrator, at the first term of the court next after his appoint- 
ment, is not too late. Jb. 459. 

Judgment by confession ; agreement between judgment creditor and debtor, 
as to lands sold under execution. — A judgment by confession, ob- 
tained partly by promises of leniency, and partly by threats of suing 
out an attachment, is not fraudulent and void as against other cred- 
itors ; and where the debtor’s lands are sold under execution issued 
on such confessed judgment, and are bought at the sale by the judg- 
ment creditor, an agreement between them, entered into before the 
sale, but reduced to writing after it, that the debtor shall cultivate 
the lands for the ensuing year, and assist in reselling them at an in- 
creased price, the net profits arising from the farming operations, 





or 


or) 





Ps 


@ 




















INDEX. 651 


EXECUTION — Continued. 


or from a resale, to belong exclusively to the creditor, and to be ap- 
plied by him towards the payment or reduction of other demands 
held by him against the debtor, on which suits were then pending ; 
but that the creditor’s title to the land, under his purchase at the 
sheriff’s sale, should not be at all impaired or affected by the agree- 
ment, —is not fraudulent as against other creditors, and does not 
vitiate the sale. Ragland v. Cantrell, 294. 


EXECUTORS AND ADMINISTRATORS. 
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County administrator ; discharge of sureties on official bond. — The gen- 
eral administrator of a county is not a “ public officer,” within the 
meaning of section 183 of the Revised Code, which authorizes the 
discharge of the sureties ‘‘ upon the official bond of any public officer 
required to be approved by the judge of the Circuit Court, or judge 
of probate, or chancellor.” (SAFFoxpD, J., dissenting.) Mitchell v. 
Nelson, 88. 

Grant of letters of administration de bonis non. — A grant of letters of 
administration de bonis non cannot be held void in a collateral pro- 
ceeding, because it does not show the appointment and removal, 
resignation, or death of the prior administrator. Green’s Adm’r v. 
Scarborough, 137. 


. Administrator de facto. — A person who was appointed administrator de 


bonis non by a Probate Court of this State in 1862, on the ground 
that the administrator in chief was then absent in the army of the 
Confederate States, and who continued to act in that capacity until 
1867, when his appointment was revoked and declared null and void, 
is to be regarded as an administrator de facto ; a payment of money 
to him by the purchaser of lands sold by the administrator in chief, 
and his deed to the purchaser, are both valid. Jb. 137. 


. Grant of administration de bonis non. — A grant of letters of administra- 


tion de bonis non is, in a collateral proceeding, prima facie evidence 
that there was a vacancy in the administration; and the mere proof 
of a final settlement by the preceding administrator, in which he 
was not formally discharged, is not sufficient to show the invalidity’ 
of the appointment. Chappell v. Doe d. Williamson, 153. 


. Grant of administration in 1866, to county administrator appointed in 


1862. — A grant of letters of administration on a particular estate in 
1866, to a general county administrator, who was acting in that ca- 
pacity under a grant of letters by the Probate Court in 1862, is valid 
until revoked, and the invalidity of the former grant is no defence 
to a citation to make settlement of the latter. Sheppard v. Gill’s 
Adm’r, 162. 

Grant of administration by Probate Court in 1862. — Letters testamen- 
tary, or of administration, granted by a Probate Court in this State 
in 1862, are not void, and are sufficient to authorize the person 
therein appointed, before administration is granted to any other 
person, to report the estate insolvent.. McGehee v. Lomaz, 131. 

Liability of administrator for failure to comply with terms prescribed by 
order of sale. — When an administrator sells personal property under 
an order of the Probate Court, which directs him to take “ the notes 
of the purchaser with at least two sufficient sureties ;” and reports 
to the court that he has made the sale, and that the purchaser has 
complied with the terms prescribed, — he is liable for any loss occur- 
ring from his failure to comply with the terms prescribed by the 
order, and cannot relieve himself from liability by showing that the 
two persons, whose notes he took, were solvent at that time, but 
have since become insolvent. Payne’s Adm’r v. Pippey § Co. 599. 

Personal liability of executor or administrator on judgment rendered be- 
fore report of insolvency. — The act approved February 16, 1867, ex- 
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tending the time for declaring estates insolvent, and declaring that 
no executor or administrator ‘ shall be liable for any failure to re- 
turn such estate insolvent since the 11th day of January, 1861” 
(Rev. Code, § 2151), applies to a judgment which was rendered 
prior to its passage, and prevents such judgment from imposing a 
personal liability on the executor or administrator, who afterwards 
(within the time allowed by that act) reports the estate insolvent ; 
and such judgment creditor is bound by the decree of insolvency, 
whether he appeared and contested it or not. Jb. 131. 

9. Liability of administrator for uncollected notes. — To charge an admin- 
istrator with the amount due on a promissory note, which was re- 
ceived by him from his predecessor in the administration, the onus 
of showing that it might have been collected by the exercise of due 
diligence is on the party seeking to charge him. Sheppard v. Gill’s 
Adm’r, 162. 

10. Actions by or against executors or administrators ; to what parties and 
witnesses may testify.— In an action by or against an executor or ad- 
ministrator, a witness who is not a party to the suit may testify “as 
to any transaction with or statement by” the testator or intestate 
(Rev. Code, § 2704), and a party is competent to testify to any 
other facts. Goolsbee’s Adm’r v. Fordham, 202. 

11. Competency of parties as witnesses, in suits against executors. — An ex- 
ecutor, when sued in his representative character, may testify in his 
own behalf, as to admissions made by the plaintiff since the testa- 
tor’s death ; the statute (Rev. Code, § 2704) only renders him in- 
competent to testify “as to any transaction with or statement by the 
testator.” Avery’s Executors v. Avery, 193. 

12. Same.— In an action by an administratrix, on a promissory note pay- 
able to her intestate, the defendant cannot be allowed to testify that, 
in a conversation between him and the plaintiff about the note, which 
he demanded from her on the ground that it had been paid, he told 
her that he had paid it to a third person, by the direction of the intes- 
tate, and had made one payment in his presence: these declarations 
come within the statutory exception (Rev. Code, § 2704), that a 
party shall not be allowed to testify ‘‘ as to any transaction with or 
statement by the testator or intestate,” and the fact that the plain- 
tiff had testified as to the same conversation, without objection, does 
not render the evidence competent. Stallings’s Adm’r v. Hinson, 92. 

13. Same. — In such action, the defence being that, by the direction of 
the intestate, the principal debtor had paid the note to a mercantile 
firm of which his co-defendant was a partner, and which had indem- 
nified him against the suit, another partner in the firm, though not a 
party to the record, is within the spirit and meaning of said section 
2704, and, consequently, is incompetent to testify ‘ as to any trans- 
action with or statement by the intestate.” Jb. 92. 

14. Same. — When an action is revived, on the death of the plaintiff pen- 
dente lite, in favor of his personal representative, the defendant can- 
not be allowed to testify on the trial (Rev. Code, § 2704) as to any 
transactions with the deceased in his lifetime. Davidson v. Roths- 
child’s Adm’r, 104. 

15. Garnishment against executor, as debtor of himself. — A garnishment on 

a judgment may be sued out against an executor in his official ca- 

pacity, although the judgment is against himself personally. Dudley 

v. Falkner, 148. 

Execution of power of sale.— When an executor applies to the Pro- 
bate Court for an order to sell lands, and sells as directed in the 
order, and reports the sale to the court, and recites in his deed to 
the purchaser that the sale was made under the order of the court, 
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the validity of the sale depends on the validity of the order ; and if 
the order is void, the sale cannot be upheld on the ground of a sup- 
posed power of sale conferred by the will. (Sarroxp, J., dissent- 
ing.) Jay v. Stein, 514. 

17. Construction of will, as to executor’s power to sell lands for payment of 
debts. — A clause in these words : ‘‘ I do hereby appoint my beloved 
friend, J. H., as executor of this my last will and testament, to sell 
and collect such property or debts as may fall into his hands, pay off 
such lawful claim or claims as may be justly presented, returning 
unto each heir their portion thereof according to law,’’—- does not 
authorize the executor to sell, for the payment of debts, lands de- 
vised by the will. Wéiliams’s Devisees v. Williams’s Adm’r, 440. 


EXEMPTION. 

1. Affidavit of exemption. — An affidavit, or claim of exemption, made in 
June, 1871, against a judgment rendered in January, 1869, must 
show that the claimant is the head of a family, and that the debt on 
which the judgment is founded was contracted after the adoption of 
the present Constitution. South § North Ala. Railroad Co. v. Falk- 
mer, 115. 

2. Exemption of wages or salary. — The salary of the president of a rail- 
road company is not exempt from attachment or garnishment under 
the Act of 1868 (Session Acts 1868, p. 249), which exempts ‘‘ the 
wages of laborers and employees; ” but one half of it may be claimed 
as exempt under former laws (Rev. Code, § 2883), if he is the head 
of a family, and has not more than five hundred dollars’ worth of ex- 
empt property. Jb. 115. 

3. Claim of exemption; when made.— When property is seized under 
attachment by the sheriff, he is not required to restore it to the de- 
fendant on demand, unless the statutory affidavit and claim of ex- 
emption (Rev. Code, §$ 2885-6) is made and exhibited to him within 
five days after the levy. McBrayer v. Dillard, 174. 

4. Who may claim exemption. —It may be gravely doubted whether an 
absconding debtor, against whom an attachment has been sued out 
on the ground that he is about to remove from the State, can claim 
the benefit of the exemption law. /b. 174. 

5. Exemption Law of February 19, 1867; when of force. — The Exemp- 
tion Law of February 19, 1867 (Rev. Code, § 2884), being an act of 
the provisional government which has never been repealed, was con- 
tinued in force by the act approved July 29, 1868 (Session Acts 
1868, p. 7), but was not ratified by that act, and did not become op- 
erative by virtue of that act. Jb. 174. 

6. Exemption from taxation in favor of factories and machinery. — The 
16th clause of the 3d section of the Revenue Law of 1868 (Session 
Acts 1868, p. 299), which exempts from taxation the buildings and 
machinery of certain factories, ‘‘ during their erection, and for one 
year after they commence operations,” does not apply to new 
machinery added to a factory already in operation, and new build- 
ings erected for the accommodation of such new machinery. Tal- 
lassee Man. Co. v. Spigener, 262. 


EXTINGUISHMENT. See Evipence, 53. 


FORGERY. See Criminar Law, 34-36. 


FRAUD. 

1. Proof of fraudulent antedating of bill of sale; identity of name and per- 
son. — On a trial of the right of property in a stock of goods, be- 
tween a judgment creditor and a claimant by purchase from the 
defendant in execution, under a bill of sale bearing date prior to the 
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FRAUD — Continued. 

rendition of the judgment, it is competent for the plaintiff to prove 
that, after the rendition of his judgment, the defendant in execution 
went into the office of an attorney, accompanied by a person who 
was unknown to the attorney, but who was introduced to him as 
bearing the name of the claimant, and who requested him to write a 
transfer of said stock from the defendant to said unknown person. 
The fact tends to show that the bill of sale was fraudulently ante- 
dated, and the jury might infer the identity of person from the 
identity of name. Moog v. Benedicks § Co. 512. 

2. Retention of possession of goods by vendor, as evidence of fraud. — If 
the vendor retains possession of a stock of goods after a sale, and 
continues to sell them as before, this is merely a badge of fraud, 
which is susceptible of explanation; and a charge which instructs 
the jury, that it can only be overcome by proof of compensation 
paid to him as agent of the purchaser, is erroneous. Jb. 512. 


FRAUDS, STATUTE OF. 

1, Promise to answer for debt, &c., of another. — The statute of frauds, re- 
quiring every special promise to answer for the debt, &c., of another 
to be in writing, ‘expressing the consideration ” (Rev. Code, § 1862), 
does not apply to a promissory note, executed by the guardian of a 
person non compos mentis, and signed by him in his own name and 
that of his ward. Such a note, when sued on, imports a considera- 
tion, and is prima facie evidence of assets. If it was given for the 
debts of the ward, and there were no assets of his estate to pay it, 
this would show a want of consideration, and defeat a recovery on 
the note; but the fact that it had been filed as a claim against the 
ward’s estate after his death would constitute no defence to the 
action; and the fact that it was given for notes or accounts which 
“were settled,” without proof of payment, would be no defence. 
Davidson v. Rothschild’s Adm’r, 104. 

2. Parol contract for purchase of land enforced against agent in favor of 
principal. — When an agent receives from his principal money to be 
invested in lands for him, and uses the money so furnished (with his 
own money) in making the purchase, but takes the title in his own 
name, and repudiates the trust, a Court of Equity will enforce the 
trust against him, and will not allow him to set up the statute of 
frauds in his defence, on the ground that his agency was without 
written authority. Firestone v. Firestone, 128. 

3. Discharge of note by subsequent parol agreement. — A verbal agreement 
by the payee, with the maker of a promissory note, to release and 
discharge the latter from liability on the note, and to accept in his 
stead a third person, to whom the maker has sold property, crediting 
the price with the amotnt of the note, and who signs the note as a 
maker in pursuance of such agreement, is supported by a sufficient 
consideration, and is not within the statute of frauds; and it is avail- 
able as a personal defence to the maker, in an action on the note by 
a transferee. Carpenter v. Murphree & Jones, 84. 


FRAUDULENT CONVEYANCES. 

1. Voluntary conveyance.— A voluntary conveyance is void as against 
existing creditors, and will be set aside in equity at the instance of a 
creditor who has exhausted his legal remedies; and the fact that the 
debtor has other property, which might be subjected to the payment 
of his debts, is not available as a defence to such a bill, unless pre- 
sented by cross-bill on the part of the beneficiaries under the deed. 
Leonard & Wife v. Forcheimer & Lassabe, 145. 

2. Validity of conveyance by insolvent debtor, to family relatives, for valuable 
consideration, with secret reservation of possession to himself. — The bill 
in this case was filed by creditors of an insolvent debtor, to set aside, 
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FRAUDULENT CONVEYANCES — Continued. 
on the ground of fraud, conveyances of all his property, for a recited 
valuable consideration, to his family relatives; and the evidence was 
held to be insufficient to overcome the positive denials of the answers 
and the testimony of the defendants themselves. Carter, Kirtland 
& Co. v. Happel, 539. 

3. Fraudulent conveyance ; distribution of proceeds of sale of property. — 
When a conveyance, executed by a deceased debtor in his lifetime, is 
set aside in equity as fraudulent, at the instance of creditors existing 
at the time of its execution, only those creditors who join in the bi 
can share in the sheer 28a arising from a sale of the property ; and if 
there is any surplus after satisfying their debts, it goes to the donees 
under the deed, and cannot be claimed by the administrator for dis- 
tribution among the other creditors. Todd v. Neal’s Adm’r, 266. 

4, Judgment by confession ; agreement between judgment creditor and debtor, 
as to lands sold under execution. — A judgment by confession, obtained 
partly by promises of leniency, and partly by threats of suing out an 
attachment, is not fraudulent and void as against other creditors ; 
and where the debtor’s lands are sold under execution issued on 
such confessed judgment, and are bought at the sale by the judg- 
ment creditor, an agreement between them, entered into before the 
sale, but reduced to writing after it, that the debtor shall cultivate the 
lands for the ensuing year, and assist in reselling them at an in- 
creased price, the net profits arising from the farming operations, or 
from a resale, to belong exclusively to the creditor, and to be applied 
by him towards the payment or reduction of other demands held by 
him against the debtor, on which suits were then pending ; but that 
the creditor’s title to the land, under his purchase at the sheriff’s 
sale, should not be at all impaired or affected by the agreement, — 
is not fraudulent as against other creditors, and does not vitiate the 
sale. Ragland v. Cantrell, 294. 


GARNISHMENT. 

1. Garnishment against executor, as debtor of himself.— A garnishment 
on a judgment may be sued out against an executor in his official 
capacity, although the judgment is against himself personally. Dud- 
ley v. Falkner, 148. 

2. When garnishee is not entitled to be discharged on answer.—If the 
answer of a garnishee shows that the defendant has performed ser- 
vices for him, under a contract which is still subsisting, but does not 
show the time when, by the terms of the contract, the compensation 
for his services is to be paid, he cannot claim to be discharged on his 
answer. South & North Ala. Railroad Co. v. Falkner, 115. 

3. Garnishment of railroad company, as debtor of its president. — When a 
garnishment is sued out against a railroad company, as the debtor of 
its president, and its answer states that he has performed services 
for it as president, but that his salary has not been fixed by the 
board of directors, judgment may be rendered against the company, 
on its answer, for the amount admitted therein to have been paid to 
his immediate predecessors for the performance of the same services; 
although the answer further states, that the president has in his 
hands a large amount of money and other property belonging to the 
company, for which he has never accounted, but as to which he is 
not in default. Jb. 115. 

4. Stay of execution on judgment against garnishee. — If, after the rendition 
of judgment against a garnishee, the defendant in the original suit 
or judgment claims the debt as exempt from final process, and judg- 
ment creditors of the plaintiff also sue out garnishments to reach it, 
there ought to be a stay of execution until these matters are de- 
termined. Jb. 115. 
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GUARDIAN AND WARD. 
1. Liability of guardian for money borrowed from former guardian.— On 


final settlement of a guardian’s account, he is properly charged with 
money of his ward, which he borrowed from a former guardian, giv- 
ing a note and mortgage to secure its payment; although the admin- 
istratrix of the former guardian refuses to surrender the note and 
mortgage, claiming that the ward is indebted to her intestate, whose 
guardianship has never been settled. Jay v. Martin, 192. 


2. Liability of guardian for compound interest. — A guardian is not charge- 


able with compound interest on funds received by him, unless he is 
shown to have been guilty of such gross neglect as is evidence of 
fraud ; and the mere omission to make annual settlements is not such 
neglect. Childress v. Childress, 237. 


3. Citation to guardian, and proceedings preliminary to settlement. — In a 


proceeding to compel the final settlement of a guardian’s accounts 
(Rev. Code, §§ 2448-9, 2153-5), the citation to him should show that 
a final settlement is contemplated ; if he fails to appear, and the cita- 
tion is proved to have been duly served on him, the court may pro- 
ceed to state an ex parte account against him; after which, another 
citation should be issued and served, notifying him that the account 
has been so stated, and of the day on which the court will proceed 
to act on it; and on the day so appointed, if he again fails to appear, 
and the second citation is shown to have been duly served, the court 
may proceed to render a decree in accordance with the account as 
stated; but the decree must be rendered on the day specified in the 
citation, or the cause must be shown to have been regularly con- 
tinued from that day to a subsequent day. Jb. 237. 


HUSBAND AND WIFE. 
1. Conveyance of land by husband and wife having no title. — On the sale 


and conveyance by husband and wife of land to which neither of 
them has any title, the note for the purchase money is without con- 
sideration ; a mortgage on the land, given to secure it, is incapable 
of being foreclosed, and the wife is not estopped from setting up a 
title to the land subsequently acquired by her. Gonzales v. Hukil, 
260. 


2. Execution of deed by husband and wife. — A deed for lands belonging 


to a married woman’s statutory separate estate, which is signed and 
delivered by her on one day, and by her husband on a subsequent 
day, properly attested and proved or acknowledged, is valid and ef- 
fectual to pass her title as of the day of its execution by her. Scott’s 
Adm’r v. Griggs, 186. 


3. Rescission of contract for sale of lands by married woman. — The statu- 


tory power which a married woman has to sell and convey lands be- 
longing to her separate estate (Rev. Code, § 2373), includes an im- 
plied power to rescind such contract for her own protection, and on 
such rescission she may secure the repayment of the purchase money 
which she has received by her promissory note, secured by a lien on 
the lands evidenced by writing ; but the law will not imply such a 
lien in the absence of an express contract. Jb. 186. 


4. When married woman may contract and sue for rent of lands belonging to 


statutory separate estate ; plea of coverture. — A married woman, own- 
ing a statutory separate estate in lands, may, with the assent of her 
husband, make a valid contract for the rent, and sue in her own 
name on the contract, unless the rent is claimed by her husband ; 
and where the suit is brought in her name, by her husband as her 
agent, a plea setting up the plaintiff's coverture, either in abatement, 
or in bar, is bad. Lyles v. Clements, 445. 
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ILLEGAL VOTING. See Crirurnat Law, 38, 39. 
INDICTMENT. See Criminat Law, 40-56. 


INFANTS. 

1. Sale of infant’s land under decree of Probate Court in 1863 ; when set 
aside. — Where the real estate of a minor was sold for reinvestment, 
under a decree of the Probate Court, in 1863, and payment was 
made in Confederate treasury notes, which were invested in Con- 
federate bonds, and wholly lost to the minor; and the sale was re- 
ported to, and confirmed by the Probate Court, and a deed made to 
the purchaser by its order, —a court of equity will set aside the 
sale, and restore the land to the minor, as against the original pur- 
chaser, or a sub-purchaser from him with notice. Coster v. Barrett, 
196. 

2. Partition. —If the petition is filed by the guardian of an infant, proof 
must be adduced to the court, by depositions taken as in chancery 
cases, that a sale would be to the interest of the infant; but, if the 
petition is filed by one of the adult owners, such proof is not neces- 
sary, although the petition alleges that a sale would be to the interest 
of the infant defendants. Fennell v. Tucker, 453. 

INJUNCTION. See Cuancery, 8, 9, 11. 
INSOLVENT ESTATES. 

1. Filing and verifying claim. — A claim against an insolvent estate must 
be filed in the office of the probate judge, and verified within nine 
months after the declaration of insolvency (Rev. Code, § 2196), al- 
though it was filed in said office, properly verified, before the decla- 
ration of insolvency. Brewer & Co. v. Moseley’s Adm’r, 79. 

2. Same. — When an estate has been declared insolvent by the Probate 
Court, all claims against it, whether reduced to judgment or not, are 
transferred to that court for settlement and payment ; and any claim 
not duly filed and verified as required by the statute (Rev. Code, § 
2196) is forever barred. McGehee v. Lomaz, 131. 

3. Fi. fa. on judgment. — When an estate is reported and declared insol- 
vent after the rendition of a judgment against the personal repre- 
sentative, an execution subsequently issued on it, if not wholly void, 
is irregular, and is not sufficient, on a return of “‘ no property found,” 
to authorize an execution against the executor or administrator per- 
sonally. Jb. 131. 

4. Personal liability of executor or administrator on judgment rendered before 
report of insolvency. — The act approved February 16, 1867, extend- 
ing the time for declaring estates insolvent, and declaring that no 
executor or administrator ‘‘ shall be liable for any failure to return 
such estate insolvent since the 11th day of January, 1861” (Rev. 
Code, § 2151), applies to a judgment which was rendered prior to 
its passage, and prevents such judgment from imposing a personal 
liability on the executor or administrator, who afterwards (within 
the time allowed by that act) reports the estate insolvent ; and such 
judgment creditor is bound by the decree of insolvency, whether he 
appeared and contested it or not. Jb. 131. 

5. Filing claim. — A claim against a decedent’s estate, on which a suit is 
pending when the estate is declared insolvent, is not required to be 
filed as a claim against the insolvent estate; but the declaration of 
insolvency should be specially pleaded (Rev. Code, §§ 2208-9), and 
the judgment, if for the plaintitf, should be certified to the Probate 
Court. Dolberry v. Trice’s Executor, 207. 


INSURANCE. 
1. Construction of forfeiture clause in policy. — A stipulation in a policy of 
life insurance, that if the first annual premium is duly paid, default 
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INSURANCE — Continued. 

in subsequent payments shall not work a forfeiture of the policy, but 
the holder, on surrendering it within thirty days after such default, 
shall receive a paid-up policy for the amount which the value of the 
surrendered policy, ascertained in a specified way, and considered 
as a gross single premium, would buy according to the single pre- 
mium rates of the company, cannot be construed to mean that the 
full amount of the policy is assured to the holder by virtue of the 
payment of the first annual premium. Mound City Mutual Life In- 
surance Co. v. Huth, 529. : 

2. Notice printed on policy, limiting powers of agents in cases of forfeiture, 
held modified by company’s course of dealing. — A life insurance com- 
pany cannot defeat a recovery on a policy, by invoking a stipulation 
contained in a notice to policy holders, printed on the back of the 
policy, that its agents have no power to waive a forfeiture, or to re- 
ceive a premium over-due, when the conduct and course of dealing 
of the company and its agent have been such as justified the insured, 
when making an over-due payment, in believing that the agent had 
authority to receive it. Jb. 529. 

INTEREST. See GuarpiAn AND Warp, 2. 
INTERNAL REVENUE. 

Stamp on note. — Under the act of Congress approved July 13, 1866 
(U. S. Stats. at Large, 1865-67, pp. 143-4, §§ 163, 165), a promissory 
note, dated and delivered in December, 1867, and payable one day 
after date, on which suit is brought in January, 1871, may be stamped 
when offered in evidence at the trial, unless the stamps were design- 
edly omitted with intent to evade the revenue laws of the United 
States; and where the stamps so affixed are cancelled by the plain- 
tiff, in the presence of the court, before the note is offered in evi- 
dence, and the proper date is affixed to the cancellation, the failure 
to write the initials of the plaintiff’s name on the stamp so cancelled 
does not affect its sufficiency. Foster v. Holley’s Adm’rs, 593. 


. 
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JEOPARDY. See Criminat Law, 66. 
JOINT TENANTS. See Tenants ry Common. 
JUDGMENTS. 

1. Amendment nunc pro tune.— An order of court, or minute-entry, in 
these words, ‘* Continued on payment of all the costs in sixty days, 
otherwise the case is dismissed,” cannot be amended at a subsequent 
term, nunc pro tunc, so as to make it show that the continuance was 
granted to the defendant on the condition that, if the costs were not 
paid within the specified time, judgment should go against him, unless 
there is sufficient record evidence to authorize the amendment. Dun- 
lap v. Horton, 412. 

2. Same. — Where the clerk, in transcribing the docket, by mistake 
enters a cause, in which the defendant is sued individually, so as to 
make it appear, as in the last preceding cause on the docket, that 
the action is against him as the executor of an insolvent estate ; 
and the court, by inadvertence, not noticing the mistake, enters the 
same judgment as in the last preceding cause; and the judgment 
so entered is totally foreign and inapplicable to the complaint ; the 
plaintiff may have the erroneous judgment set aside at a subsequent 
term, and the cause reinstated on the docket as in stafu quo ; but he 
cannot have the judgment amended and rendered, nunc pro tunc, so 
as to convert it into a judgment by nil dicit conformable to the com- 
plaint, when no such judgment was in fact taken. Ford v. Tinchant 


& Brother, 568. 
3. Assignment.— Judgments are assignable, and the assignee may show 














INDEX. 659 


JUDGMENTS — Continued. 
his title, though it seem to contradict the recitals of the record. 
Allgood v. Whitley, 215. 

Conclusiveness. —In an action on a judgment, its validity cannot be 
impeached by showing that the note on which it was founded was 
given for a loan of Confederate treasury notes. Jb. 215. 

5. Admissibility as evidence.—In an action on a judgment, brought by 
the plaintiff therein for the use of another person as administrator, 
the only issue being the ownership of the judgment by the beneficial 
plaintiff, the judgment itself, though in favor of the plaintiff individ- 
ually, is competent evidence; and the record of his final settlement 
as administrator, showing that “ he had the benefit of the note which 
was the basis of said judgment,” is also competent and admissible 
evidence. Jb. 215. 

Conclusiveness. — A judgment of the Circuit Court, overruling and re- 
fusing a motion ‘‘ to be recognized and permitted to act as solicitor 
of said county,”’ made by a person who claims the office, and resisted 
by another who is exercising its duties, is no bar to a subsequent pro- 
ceeding in the nature of a quo warranto, sued out in the name of the 
State, by the plaintiff in the motion as relator, and against the person 
so in possession. Lee v. The State, 44. 

Conclusiveness of probate decree. — A decree of the Probate Court 
against an administrator, in favor of a distributee, is conclusive evi- 
dence of the amount due to the distributee at the time of its ren- 
dition ; and in an action by the distributee against a surety on the 
administrator’s bond, parol evidence of advancements made by the 
intestate in his lifetime, or of payments by the administrator prior to 
the rendition of the decree, cannot be received to reduce the amount. 
Cousins v. Jackson, 236. 

x. Judgment in unlawful detainer ; not conclusive as to damages. — A judg- 
ment recovered before a justice of the peace, in an action of un- 
lawful detainer (Rev. Code, §§ 3305, 3311-12), is not a bar to a 
subsequent action for damages sustained either before or after its 
rendition, which were not in fact recovered by it. Belshaw v. Moses 
& Brother, 283. 

9. Writ of inquiry; what evidence is admissible for defendant, on execution 
of. — On the execution of a writ of inquiry, after judgment by de- 
fault or nil dicit, the defendant cannot adduce evidence which tends 
to show that he is not liable at all, or that judgment ought not to 
have been rendered against him. Dunlap v. Horton, 412. 

10. Judgment by confession ; agreement between judgment creditor and debtor, 
as to lands sold under execution. — A judgment by confession, obtained 
partly by promises of leniency, and partly by threats of suing out an 
attachment, is not fraudulent and void as against other creditors ; and 
where the debtor’s lands are sold under execution issued on such 
confessed judgment, and are bought at the sale by the judgment cred- 
itor, an agreement between them, entered into before the sale, but 
reduced to writing after it, that the debtor shall cultivate the lands 
for the ensuing year, and assist in reselling them at an increased 
price, the net profits arising from the farming operations, or from a 
resale, to belong exclusively to the creditor, and to be applied by 
him towards the payment or reduction of other demands held by 
him against the debtor, on which suits were then pending; but that 
the creditor’s title to the land, under his purchase at the sheriff’s 
sale, should not be at all impaired or affected by the agreement, — 
is not fraudulent as against other creditors, and does not vitiate the 
sale. Ragland v. Cantrell, 294. 

11. Confederate judgments. — Judgments rendered by the courts of this 
State during the late war stand on no higher ground than foreign 
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JUDGMENTS — Continued. 
judgments; they may be enforced by action of debt at law, but not 
by bill in chancery. Bevans v. Henry, 123. 

12. Judicial acts of state courts in 1861-65, and proof of their records. — 
The judicial acts of the courts of this State in 1861-65 are not void, 
and their records, having passed into the keeping of corresponding 
officers of the present courts, are provable in the same manner as 
the records of the present courts. Green’s Adm’r v. Scarborough, 
137. Also, Sugg’s Adm’r v. Winston’s Adm’x, 586. 

13. Form of judgment in detinue. — In detinue for a great number of tools 
and instruments of various kinds, belonging to the business of a 
photographist, a verdict in these words, “We, the jury, find for 
the plaintiff, and not finding it practicable to assess the value of 
each article sued for separately, we assess the value of the whole 
at $2,000, and we assess the damage for its detention at $250,” is 
sufficiently formal to support a judgment for the plaintiff, if not ob- 
jected to in the court below ; and a judgment on such verdict, “that 
the plaintiff have and recover of the defendant the property sued for 
herein, and described in the complaint, or its value so assessed by 
the jury for the detention thereof,” contains nothing of which the 
defendant can complain on error. Wilson v. Barnes, 134. 

14. Judgment on note payable “in specie.” — A judgment on a promissory 
note dated in October, 1864, and payable “in specie,” should be for 
so many dollars only, and not for so many dollars “in gold or silver 
coin.” Glover v. Robbins, 219. 

JUDICIAL NOTICE. See Evipencer, 24, 25. 


JURISDICTION. 

1. Of City Court of Eufaula. — Under the act creating the City Court of 
Eufaula (Session Acts 1869-70, pp. 104-5), that court has juris- 
diction of a proceeding in the nature of a quo warranto, sued out 
on the relation of a private person, to test the defendant’s right 
to the office of solicitor of Barbour County. Lee v. The State, 44. 

City Court of Montgomery ; jurisdiction of criminal case on change of 

venue. — The City Court of Montgomery has jurisdiction, on change 
of venue, to try a criminal case originating in another county. 

Lewis v. The State, 1. 

8. Competency of presiding judge. —On a trial under an indictment for 
burglary, it is no objection to the competency of the presiding judge 
(Rev. Code, § 635) that he is connected by marriage with the pros- 
ecutor, who is the owner of the building charged to have been 
broken and entered. Newman v. The State, 9. 

. Jurisdiction of justice. — On appeal from the judgment of a justice of 
the peace in an action for the recovery of personal property in specie, 
the value of the property not being alleged in the complaint, the 
jurisdiction of the justice is not determined by the amount of the 
recovery before him. House v. Lassiter, 307. 

. Same. — Under the present Constitution (Art. VI. § 13), the juris- 
diction of a justice of the peace, in civil cases, extends to one hun- 
dred dollars; and this provision embraces suits commenced by at- 
tachment. Solomon v. Ross, 198. : 

. Maritime contract ; jurisdiction of state courts to enforce by admiralty 
process. — Where supplies are furnished in the port of Mobile, at the 
instance of the master, for the use of a steamboat duly enrolled in 
that port, and plying between Mobile and Columbus, Mississippi, this 
creates a maritime contract, which cannot be enforced, by admiralty 
process, in the state courts; and this, whether Mobile was the home 
port of the vessel or not. Murphy v. Mobile Trade Company, 436. 
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JURORS, AND JURY. 

1. Organization of jury. —In the organization of a jury, on the trial of a 
contest as to the validity of a will, the court may require the entire 
list of jurors summoned to be exhausted before resorting to tales- 
men; and when talesmen are summoned, all of them should be 
drawn and passed on before others are summoned to supply the 
places of those who have been challenged. Barker v. Bell, 284. 

2. Oath of petit jury.— When the record shows that the jury, in a crim- 
inal case, were sworn ‘‘ well and truly to try the issue joined,” omit- 
ting the words, “and true verdict render according to the evidence ” 
(Rev. Code, § 4092), this is a substantial compliance with the stat- 
ute. KHdwards v. The State, 334; also, Walker v. The State, 369; 
McCuller v. The State, 39; Luke v. The State, 30. 

3. Trial by jury. — In a proceeding by quo warranto, all the facts being 
admitted by the parties, and there being no conflict or dispute about 
them, there is no error in refusing a trial by jury, since it only re- 
mains for the court to pronounce the law on the admitted facts. Lee 
v. The State, 44. 

4. Separation of petit jury.— The separation of the jury charged with the 
trial of a criminal case, pending the trial, is within the discretion of 
the primary court, and, if not objected to by the prisoner, is not re- 
visable on error. Robbins v. The State, 394. 

5. Same. — Regularly, the jury ought to be kept together until they 
agree on their verdict, and the verdict ought to be reported to the 
court; but how and when this shall be done is matter of discretion, 
and is not revisable on error, unless the party complaining affirma- 
tively shows injury. Grace v. McKissack, 164. 

USTICE OF THE PEACE. 

1. Jurisdiction. — On appeal from the judgment of a justice of the peace 
in an action for the recovery of personal property in specie, the value 
of the property not being alleged in the complaint, the jurisdiction of 
the justice is not determined by the amount of the recovery before 
him. House v. Lassiter, 307. 

2, Same. — Under the present Constitution (Art. VI. § 13), the jurisdic- 
tion of a justice of the peace, in civil cases, extends to one hundred 
dollars; and this provision embraces suits commenced by attach- 
ment. Solomon v. Ross, 198. 

3. Remittitur of excess above justice’s jurisdiction. — When an attachment is 
issued by, and returnable before a justice of the peace, and the sum 
claimed, with interest, exceeds one hundred dollars, the plaintiff may 
release the excess against the defendant’s objection, and thus bring 
the case within the jurisdiction of the justice. Jb. 198. 

4. Trial on appeal. — On appeal from a judgment rendered by a justice of 
the peace (Rev. Code, § 2772), the case must be tried “ according to 
equity and justice, without regard to any defect in the summons or 
other proceeding before the justice.’’ Jb. 198. 

5. Judgment on affirmance in appeal case.— In an appeal case from a 
Justice’s Court, if the judgment is affirmed, it should be rendered 
against the surety as well as the principal, and should include the 
costs of the Justice’s Court as well as of the Circuit Court. Rawles 
v. James, 184. 

6. Damages for delay. — On appeal from a justice’s judgment (Rev. Code, 
$§ 2660, 2774), it is not error for the court to leave to the jury the 

decision of the question whether the appeal was taken for delay 

merely, with a view to estimating the plaintiff’s damages. Crump 

v. Battles, 223. 

Same. — Appeal cases from a Justice’s Court come within the pro- 

visions of the ordinance approved December 6, 1867 (Session Acts 

1868, p. 182), which allows only five per cent. damages in cases of 
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appeal, and to this extent changes the statute (Rev. Code, § 2744) 
allowing fifteen per cent. damages on appeals taken for delay merely. 
Crump v. Battles, 223. 


LANDLORD AND TENANT. 

Liability of tenant holding over after expiration ofterm. — If a tenant, 
when informed by his landlord, during the term, that an increased 
rent will be demanded for the next year, remains silent, and after- 
wards holds over beyond his term, he will be presumed to have ac- 
quiesced in the proposed change, and will be bound to pay the 
increased rent specified ; but if he expressly declares, when so in- 
formed, that he will not pay the sum demanded, no such presumption 
can be raised against him from the mere fact of his holding over ; he 
then becomes merely a tenant at will, and only liable for the value of 
the use and occupation while he continues in possession. Meaher v. 
Pomeroy, 146. 


LAND TITLES. 

1. Ancient French claim of Nicholas Baudin’s heirs to island Mon Louis. — 
The cession by the French government of Louisiana, 1710-13, to 
Nicholas Baudin, of ‘‘the land of Grosse Point, to begin at, and 
run along the course of Fowl] River, till it reaches the Oysters 
(Oyster Pass), which separates Massacre Island frem the main 
land;” purporting to convey ‘the entire cession and transfer of the 
said land, with its circumstances and dependencies, in order that he, 
his children, heirs, or assigns, may enjoy and use it from henceforth 
and forever, without being liable to be troubled or disturbed in the 
peaceable possession thereof ;’’ which was not excessive in the quan- 
tity of land granted, about 14,000 acres, according to the usage of 
the French government at that time, and was officially recognized by 
the different governments who successively had dominion over the 
country, until its acquisition by the United States in 1803; during 

all of which time, the land was claimed and occupied, without moles- 
tation, by said Baudin and his heirs; and which was confirmed by 
act of Congress in 1829, as recommended in the report of the com- 
missioners (5 Amer. State Papers, 130), but with a reservation in 
favor of the prior conflicting claims of other persons, — is a complete 

rant conveying the fee simple to the lands (now known as Mon 

Lone Island) within the specified boundaries, which are sufficiently 
definite and certain without any survey ; is protected, as a valid and 
complete title, by the third article of the treaty of 1803 between the 
United States and France; and is superior to a title derived by 
donation from the United States in 1822 toan actual settler, which 
was consummated by patent in 1870, containing a similar reserva- 
tion as to the conflicting claims of other persons. Stewart v. Trenier, 
492 

2. Entry and location of public lands. — When the same tract of land has 
been entered or located by two persons, each of whom has obtained 
a certificate from the proper officer of the government, the older cer- 
tificate must prevail, if obtained without fraud and uncancelled, 
although the latter has been confirmed by patent from the govern- 
ment. Goolsbee’s Adm’r v. Fordham, 202. 

LARCENY. See Crimrnat Law, 57. 

LEGACY AND DEVISE. 

1. Construction of codicil.— Where a pecuniary legacy was given in the 
body of a will to Sallie A. B., one half payable at the settlement of 
the testator’s estate, and the other half twelve months thereafter, and 
charged personally on specific devisees, to whom a valuable property 
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was given; and a codicil was afterwards added in these words, “I 
hereby revoke the donation in the body of my will to Sallie A. B., 
and give her a proportionate share with the rest of my nieces,” who 
were residuary legatees under the will; held, that the codicil only 
changed the amount of the legacy to Sallie A. B., and not the fund 
out of which it was payable, nor the time and manner of its pay- 
ment; that the legacy still continued a personal charge on the dev- 
isees, and was not payable out of the residuum. Mason v. Smith, 
71. 

2. Legacy construed as personal charge on devisees. — Where a testator 
devised and bequeathed a valuable estate, real and personal, to J. B. 
and B. W., adding to the bequest these words: “And for and in 
consideration of the above, the said J. B. and B. W. will see that 
my sister, Sarah A. M., will be amply provided for, should she ever 
be so unfortunate as to have any cause for such protection ; and to 
Sallie A. B. they will pay $4,000, one half at the settlement of my 
estate, and the other half twelve months thereafter;” held, that the 
legacy to Sallie A. B. was a charge on the bequest to J. B. and B. W., 
for which they became personally liable on their acceptance of the 
bequest. Jb. 71. 

3. Bequest for “use, benefit, and maintenance” of slaves in 1857. —A 
specific bequest of a negro woman And her five children, coupled with 
a general residuary bequest to the same legatee, “for the use, ben- 
efit, and maintenance of the six above-bequeathed servants,’’ was 
not forbidden by any statute, constitutional provision, or fixed pub- 
lic policy of this State, in 1857. Marsh’s Adm’r v. Richardson’s 
Adm’r, 431. 

4. Construction of will, as to executor’s power to sell lands for payment of 
debts. — A clause in these words: “I do hereby appoint my beloved 
friend, J. H., as executor of this my last will and testament, to sell 
and collect such property or debts as may fall into his hands, pay off 
such lawful claim or claims as may be justly presented, returning unto 
each heir their portion thereof according to law,” — does not author- 
ize the executor to sell, for the payment of debts, lands devised by 
the will. Wélliams’s Devisees v. Williams’s Adm’r, 440. 

LETTER OF CREDIT. 

1. Construction of, and liability of writer. — Letters written by a mercan- 
tile house in the business of commission merchants, addressed to a 
cotton buyer, in these words: ‘ Should you feel inclined to try this 
market, either in the way of speculation, or with a portion of your 
own crop, it will afford us pleasure to serve you, and your drafts will 
meet with due honor at our hands;”’ and, “If you can ship any 
more, you can draw at sight ; your own cotton we are holding,’? — 
are letters of credit to the person to whom they are addressed, which 
being made known, though not actually shown, to a banker, who, on 
the faith of them, discounts the drafts of the cotton buyer on the 
writers, for cotton bought and shipped to them, the promise enures 
to the benefit of the banker, and he may sue in his own name for a 
refusal to accept the drafts. Smith & Ferguson v. Ledyard, Gold- 
thwaite & Co. 279. 

2. Dissolution of partnership ; liability of new firm on letter of credit written 
by old. — When a mercantile partnership is dissolved by the with- 
drawal of one of its members, and the remaining partners continue 
the same business under a new name, receiving shipments of cotton 
from a cotton buyer, to whom the old firm had addressed a letter of 
credit, and paying his drafts against the shipments as before, the new 
firm thereby ratifies the letter of credit, and cannot avoid responsi- 
bility on account of the change of partners. 1b. 279. 
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LIBEL. See SLANDER. 


LICENSE. 

1. Billard-table ; when license is necessary.— A person may keep a bil- 
liard-table for his own amusement, or the amusement of his friends, 
without taking out a license under the revenue law; but if by the 
rules of the table compensation is charged for its use, directly or 
indirectly (e. g. as when the loser of each game is required to buy 
drinks for the players at the owner’s adjoining bar), a license is 
necessary. Clark v. The State, 37. 

2. Same; amount of license, or fine in default of license. — Under the 
Revenue Law of 1868 (§ 110), twenty-five dollars is the price of a 
license for keeping a billiard-table for one year from the first day of 
January, and a proportionate sum for any less period commencing 
after that date; and on conviction for a failure to take out a license 
(§ 111), the amount of the fine is three times the price required to be 
paid for a license in the particular case. Jb. 37. 

. County retail license not operative within special prohibited limits. — A 
general license to retail spirituous liquors within the county does not 
authorize the sale of such liquors within the area covered by a special 
prohibitory law. Barnes v. The State, 3438. 

. License tax on proprietor of city waterworks for carrying on said business 
within city limits, under contract with corporate authorities. — The cor- 
porate authorities of the city of Mobile having entered into a con- 
tract with Albert Stein on the 26th day of December, 1840, by which 
they transferred to him certain waterworks then belonging to the 
city, for the term of twenty years, and until said waterworks were 
redeemed by the city as therein provided ; granting to him the ex- 
clusive privilege of supplying said city with water during said term, 
and stipulating that, on his performance of all the duties imposed on 
him by said contract, he “shall and may retain quiet possession of 
said waterworks during said term, without let, molestation, or hin- 
drance,” on the part of the city; the corporate authorities of said 
city cannot, during the continuance of said contract, require the 
said Stein to pay a license, or tax, for carrying on his said busi- 
ness within the limits of the city. Stein v. Mayor, §c. of Mobile, 
362. 

5. Validity of city ordinance of Mobile, imposing license tax on express com- 
panies. -—— The second section of the city ordinance of Mobile, passed 
on the 2d March, 1866, which requires “every express company who 
shall do business in the city of Mobile, and whose business extends 
beyond the limits of the State,” to pay an annual license of $500 ; 
“if within the limits of the State, $100;” “and if within the limits 
of the city of Mobile, $50,” -—is not violative of any constitutional 
provisions, State or Federal, and is within the powers granted by the 
charter of said city. Southern Express Company v. Mayor, Sc. 
of Mobile, 404. 

LIMITATIONS, STATUTE OF. 

1. Limitation of suit or claim for damages against railroad company. — The 
limitation of sixty days, within which claims for damages against 
railroad companies must be presented or sued on (Rev. Code, § 1401), 
does not apply to injuries to the person; as to such claims, the stat- 
utory limitation of an action (Rev. Code. § 2905) is one year. Nichol- 
son v. Mobile & Montgomery Railroad Co. 205. 

2. Revivor of suits in equity; limitation of. — On the death of any of the 
original parties to a pending suit in chancery, that court has authority 
to permit a revivor of the suit, independent of the statutes regulating 
the revivor of actions at law; and the limitation of such revivor is 
rather governed by the statutes prescribing the time within which 
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LIMITATIONS, STATUTE OF — Continued. 
suits must be brought, than by the statute (Rev. Code, § 2442) pre- 
scribing the period within which actions at law must be revived. 
Ex parte Kirtland, 408. 


LOTTERIES. See Criminat Law, 58-60. 


MALICIOUS MISCHIEF. See Crimrinat Law, 61. ‘ 


MANDAMUS. 

1. When writ lies. — An order granting a rehearing after final judgment 
at law (Rev. Code, § 2814) is interlocutory merely, and not revisable 
by appeal until after final judgment is again rendered in the cause ; 
if the order is improperly granted, the remedy, before final judg- 
ment, is by mandamus. Fuller v. Boggs, 127. 

2. Same. — An appeal, and not a mandamus, is the proper remedy to re- 
verse a judgment of the Circuit Court, improperly dismissing a cause 
on account of the plaintiff’s failure to pay the costs, pursuant to the 
terms of an order of continuance made at a former term. Ez parte 
Hendree, 360. 

3. Same. — Hereafter, an appeal will be sustained from an order or final 
judgment refusing an application for a statutory rehearing; and when 
the application has been improperly granted, a mandamus will be 
allowed. Ez parte North, 385. 

MARRIAGE. 

Ordinance of November 30, 1867, relative to marriages between freedmen 
and freedwomen. — Ordinance No. 23, adopted by the Convention on 
the 380th day of November, 1867, entitled, “ An ordinance relative 
to marriages between freedmen and freedwomen”’ (the first section 
of which declares, “that all such freedmen and freedwomen, who 
may now be living together as man and wife, shall be regarded in law 
as man and wife”), only legalizes the relations existing between such 
persons as valid marriages, and does not apply to a marriage regu- 
larly solemnized in the summer of 1867, under a license from the 
probate judge; and neither the second section of said ordinance 
(which declares, “that all prosecutions for bigamy, adultery, and for- 
nication, instituted against any person or persons who have, by mut- 
ual consent, dissolved such connection, and afterwards married again, 
shall be null and void”), nor the Act of March 31, 1868, extending 
the provisions of said ordinance until the 13th day of July, 1869 
(Session Acts 1868, pp. 175, 527), authorizes the dissolution of such 
marriage by the mutual consent of the parties, or constitutes any de- 
fence to a prosecution for bigamy against one of the parties, who, on 
the 29th December, 1870, after separation by mutual consent, married 
another person. McConico v. The State, 6. 

MAYHEM. See Crimrnat Law, 62, 63. 

MISNOMER. See Criminat Law, 67. 

MOBILE. 

1. Removal of city engineer by corporate authorities. — The 22d section of 
the charter of the city of Mobile, which confers on the mayor, alder- 
men, and common council, in joint convention, “full power to elect 
or appoint all officers and agents which may be deemed necessary for 
the purpose of said corporation;” and declares, that “the said offi- 
cers and agents may be removed and displaced at the pleasure of said 
convention, and the compensation of such officers and agents shall 
cease from the time of such removal” (Sess. Acts 1865-6), applies 
to the city engineer, whose election is specially provided for, and his 
duties prescribed by the 26th section of said charter. Mayor, &c. of 
Mobile v. Squires, 339. 
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2. Tax assessor; election of.—The special act approved February 15, 
1867 (Sess. Acts 1866-7, p. 494), which authorized the commissioners 
of revenue of Mobile County to elect the tax assessor of said county, 
was a valid law, being passed during the existence of the provisional 
government; but it has not been treated as a law of binding force by 
the government organized under the reconstruction acts of Congress; 
is at variance with the language and spirit of several general statutes 
since enacted, and is hereby declared to have been repealed by those 
general statutes. The State v. May, 376. 

See, also, LicensEs, 4, 5. 


MORTGAGE. See Repemprion oF REAL EstrArtE, 1. 


NEW TRIAL. See Renearine at Law. 
NOTARY PUBLIC. 

1. Notary public in Confederate States. — The courts of this State, as now 
organized, will not recognize as valid the official acts of a notary pub- 
lic in New Orleans in February, 1862, assuming to act under the 
authority of the insurrectionary government then existing in Louisi- 
ana; nor will they recognize his official acts as those of a notary de 
facto. (SAFFOLD, J., dissenting.) Todd vy. Neal’sAdm’r, 266. Also, 
Donegan & Tabor vy. Wood, 242. 

2. Demand of payment by notary. — By the law merchant, a demand of 
payment of a foreign bill of exchange must be made by a notary pub- 
lic in person, and cannot be made by his deputy. /b. 242. 

3. Notarial seal. — Authorities cited, which “seem to indicate that a leg- 
ible seal is a necessary part of a notary’s certificate of protest and 
notice.” /6. 242. 


OFFICER. 

1. Incompatibility of offices of sheriff and member of General Assembly. — 
Under the Constitution of this State, one person cannot at the same 
time hold the incompatible offices of sheriff and member of the Gen- 
eral Assembly; yet a member of the General Assembly may be 
elected to the office of sheriff, and his acceptance of the latter office 
does not vacate the first, though it furnishes ground to compel him to 
elect which office he will retain. (Bricke.t, J., dissenting, held 
that the acceptance of the second office, ipso facto, vacated the first.) 
Scott v. Strobach, 477. 

2. Alien’s capacity to hold office. — An alien by birth, who has not been 
naturalized, and has not declared his intention to become a citizen of 
the United States, is not eligible to the office of sheriff. /b. 477. 

3. Administrator de facto. — A person who was appointed administrator 
de bonis non by a Probate Court of this State in 1862, on the ground 
that the administrator in chief was then absent in the army of the 
Confederate States, and who continued to act in that capacity until 
1867, when his appointment was revoked and declared null and void, 
is to be regarded as an administrator de facto ; a payment of money 
to him by the purchaser of lands sold by the administrator in chief, 
and his deed to the purchaser, are both valid. Green’s Adm’r v. 
Scarborough, 137. 

4. Constable ; right to office, how determined. — When a person has received 
a commission as constable, has given bond, and taken the oath of 
office, his right to the office, or his subsequent vacation of it, can only 
be determined by a direct proceeding to which he is a party. He 
parte Strobach, 443. 

5. County administrator ; discharge of sureties on official bond. —-The gen- 
eral administrator of a county is not a “public officer,” within the 
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10. 


meaning of section 183 of the Revised Code, which authorizes the 
discharge of the sureties “ upon the official bond of any public officer 
required to be approved by the judge of the Circuit Court. or judge 
of probate, or chancellor.” (SAFFOLD, J., dissenting.) Mitchell v. 
Nelson, 88. 


. County solicitor ; resignation of office. — When a county solicitor trans- 


mits an unconditional resignation of his office, with the intention 
that it shall be delivered to the officer or authority entitled to re- 
ceive it, the resignation thereby becomes complete and effectual, 
without any acceptance, and cannot be afterwards recalled. The 
State v. Fitts, 402. 


. Inspector of election ; officer de facto. — When an inspector, regularly 


appointed, is not present at the opening of the polls, and his place 
is thereupon filled by the inspector who is present; and, on his ap- 
pearing afterwards, and claiming the office, the person appointed in 
his stead retires, and he thenceforward acts as inspector until the 
close of the election, he must be regarded as an inspector de facto, 
and his acts held valid as to all third persons and the public. Lee v. 
The State, 44. 


. Notary public. — The courts of this State, as now organized, will not 


recognize as valid the official acts of a notary public in New Orleans 
in February, 1862, assuming to act under the authority of the insur- 
rectionary government then existing in Louisiana; nor will they 
recognize his official acts as those of a notary de facto. (SAFFOLD,J., 
dissenting.) Todd v. Neal’s Adm’r, 266. See, also, Donegan & 
Tabor v. Wood, 242. 


. Sheriff's right to office not questionable by auditor. — The state auditor 


cannot refuse to audit the accounts of a sheriff for feeding prisoners 
and conveying convicts to the penitentiary, on the ground that he is 
not sheriff de jure, when he is in possession of the office, and per- 
forming its duties, after due qualification, under appointment by the 
governor. Jteynolds v. Mc Williams, 552. 

County solicitor indictable as “ ministerial officer” for receiving bribe. — 
A county solicitor is a “ministerial officer,” within the meaning of 
the statute (Rev. Code, § 3564) fixing the punishment for the accept- 
ance of a bribe by “any ministerial officer of any court.” Diggs v. 
The State, 311. 


. Officer de facto ; how constituted, and criminal responsibility of. — An 


order of the Circuit Court, made by the presiding judge on the last 
day of the term, by which a person named therein is appointed ‘ to 
act as solicitor pro tem. of this court until further orders,” and the 
acceptance of the appointment by the person named, constitute him 
the county solicitor de facto, so long as he acts under the appoint- 
ment, although there was no vacancy in the office of county solicitor 
at the time the order was made; and as such officer de facto, he is 
indictable for malfeasance in office, as if he were an officer de jure. 
(Peters, C. J., dissenting, held the order void.) 1b. 311. 


OVERRULED CASES. 
Thedford v. McClintock, 47 Ala. 647, overruled by Milner, Wood § Wren 


v. Patton, 423. 


PARTITION. 
1. Jurisdiction of Probate Court to order sale for partition. — When a peti- 


tion is filed in the Probate Court, by one or more of several joint 
tenants or tenants in common of land, asking a sale of the land for 
partition or division among the parties interested, and setting forth 
the facts which authorize the court to grant an order of sale (Rev. 
Code, §§ 3120-26), the jurisdiction of the court attaches, and cannot 
be defeated by demurrer to the petition. Jennell v. Tucker, 453. 
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2. Amendment of petition; pleadings, and practice. —If the petition is 
defective, it is amendable, like any other pleading in a civil cause ; 
and the rules of pleading and practice in other civil cases, as pre- 
scribed by the Revised Code, so far as the same are applicable, are 
proper guides for the regulation of the proceedings. Fennell v. 
Tucker, 453. 

3. Adverse claim.— An outstanding lien on the lands, under a chancery 
decree in favor of a person who is not one of the joint owners or 
tenants in common, is not affected by a sale for partition, and conse- 
quently is no bar to a decree of sale. Jb. 453. 

4. Same. —If one of the parties has conveyed his interest, by ante- 
nuptial contract, to his wife, and a chancery suit is pending between 
them involving the validity of the settlement, this does not make the 
wife’s claim adverse to the other parties, nor interpose any obstacle 
toasale. Ib, 453. 

5. When sale may be ordered, if infants are parties. —If the petition is 
filed by the guardian of an infant, proof must be adduced to the 
court, by depositions taken as in chancery cases, that a sale would 
be to the interest of the infant; but if the petition is filed by one 
of the adult owners, such proof is not necessary, although the peti- 
tion alleges that a sale would be to the interest of the infant de- 
fendants Ib. 453. 


PARTNERSHIP. 

1. Contract between agricultural laborers and their employer, held no partner- 
ship. — A contract between agricultural laborers and their employer, 
by which they share in the products of the farming and the expense 
of conducting it, does not constitute a partnership between them. 
Randle v. The State, 14. Also, Courts v. Happle, 254. 

Custom, as part of partnership contract. — A custom or usage of trade, 
existing at the place where the business of a partnership is to be 
transacted, and relating to the particular business in which it is en- 
gaged, enters into and forms a part of the partnership articles, unless 
excluded by express stipulation. Waring §& Son v. Grady’s Ex- 
ecutor, 465. 

. Liability of partnership for torts of partner. — If a horse is borrowed by 
one partner, to be used in and about the partnership business, and is 
lost by his negligence or other wrongful act, the owner may maintain 
an action against the partnership for the loss or conversion. Witcher 
v. Brewer &§& Michael, 119. 

. Partnership books.— On the statement of an account between part- 
ners by the register, under a general order of reference, the partner- 
ship books are admissible evidence. Powers v. Dickie, 81. 

5. Notice of dissolution. — The usual and proper mode of giving notice of 
the dissolution of a mercantile partnership (which is a question of 
law), is by public advertisement, or by letters to the customers ; but 
prior customers must be informed, or the means of knowing the fact 
must be such that they ought to have known it. Stewart &§ Co. v. 
Sonneborn, 178. 

. Dissolution of partnership ; liability of new firm on letter of credit written 
by old.— When a mercantile partnership is dissolved by the with- 
drawal of one of its members, and the remaining partners continue 
the same business under a new name, receiving shipments of cotton 
from a cotton buyer, to whom the old firm had addressed a letter of 
credit, and paying his drafts against the shipments as before, the 
new firm thereby ratifies the letter of credit, and cannot avoid re- 
sponsibility on account of the change of partners. Smith § Ferguson 
v. Ledyard & Co. 279. 

7. Rights of surviving partner. ~ On the dissolution of a mercantile part- 
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nership by the death of one of its members, the surviving partner 
has the right to collect the outstanding accounts due to the firm ; 
and on his death, his personal representative succeeds to this right. 
Costley v. Wilkerson’s Adm’r, 210. 


PAYMENTS. See Evipence, 53. 


PHYSICIANS. 

Entries in physician’s books.—In an action to recover the value of 
medical services rendered by a deceased physician, if the original 
entries in his books are offered in evidence by the plaintiff (Rev. 
Code, § 2700), and their correctness is denied on oath by the de- 
fendant, they are to be rejected, and excluded from the jury; and 
after this has been done the defendant has no right to testify in his 
own behalf, as to which of the entries are correct, and which are 
incorrect. Weaver v. Morgan’s Executors, 142. 


PLEADING AND PRACTICE. 
I. Complaint. 


1. Joinder of counts. — A count on a judgment may be joined with a 
count on a simple contract, though both relate to the same indebted- 
ness. Stewart & Co. v. Sonneborn, 178. 

2. Assignment of breach. —In an action to recover damages for the 
breach of a special contract for the delivery of cotton at a specified 
time and place, an averment in the complaint that the defendants 
“have failed and refused to comply with their said contract,” is not 
a suflicient assignment of a breach. Hart v. Bludworth, 218. 

3. Detinue; sufficiency of complaint in description of property.—“ One 
chest or box of tools, containing one complete set of carpenter’s tools, 
embracing all tools used in the carpenter’s trade ; one complete set 
of carving tools, embracing all tools used for scroll work or carving ; 
two complete sets of drawing tools, used for drawing plans of build- 
ings by architects; also one set of turning tools, used by carpenters 
in turning lathes,” is a suflicient description, in the complaint, of the 
property sued for. Thompson v. Pearce’s Adm’r, 210. 

4. Sufficiency of complaint, after verdict, in showing plaintiff’s right of ac- 
tion. —In an action by the administrator of a deceased partner, on 
an account for goods sold and delivered by the firm, if the complaint 
avers that the plaintiff has possession of the assets of the firm as ad- 
ministrator, and is settling the business of the firm by agreement 
with the administrator of the other partner, and it is not objected 
to, this is sufficient, after verdict, to show the plaintiff's right to 
maintain the action. Costley v. Wilkerson’s Adm’r, 210. 

5. Count held in assumpsit, and not in case.— A count in these words : 
“Plaintiffs claim of defendant the further sum of $28.45, with in- 
terest,’’? &c., “in this, that on,’’ &e., ‘‘defendant purchased of 
plaintiffs goods,” &c., ‘ to the value of $28.45, representing to plain- 
tiffs, and making them believe by such representations, that he was 
the agent of G. L. C., and authorized to make such purchases, and 
that the goods were bought for G. L. C., by him as his agent, when 
in fact he was not G. L. C.’s agent for said purchase, nor did he 
have any authority from said C. to make said purchase,” —though 
inartificially drawn, is a special count in assumpsit, and not in case. 
Belisle v. Clark, Hart & Co. 98. 

6. Assignment of breaches ; counts held in case and not in trespass. — In 
an action on a sheriff’s official bond, a count which alleges, as a 
breach, that the sheriff, under color of his office, but without au- 
thority of law, took possession of a steamboat belonging to plaintiffs, 
under a libel, or writ of seizure, issued by a state court as a court of 
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admiralty, by means whereof said boat was wholly lost to plaintiffs, 
is a count in case, and not in trespass, although it also alleges that 
the libel, or writ of seizure, was void, because said court had no 
jurisdiction as a court of admiralty; and it may be joined with a 
count which alleges the destruction of the boat by negligence and 
carelessness while in the sherifl’s possession under the writ. Price 
v. Stone, 543. 

7. Sufficiency of complaint in statement of time. — In an action for slander, 
commenced on the 30th day of September, 1871, an averment in the 
complaint that ‘said words were spoken in the year 1871,” shows 
with suflicient certainty that they were spoken before the commence- 
ment of the suit. Sonneborn v. Bernstein, 168. 

8. Sufficiency of complaint, in action on detinue bond. — In an action on a 
detinue bond (Rev. Code, § 2629), it is not necessary to allege in the 
complaint that the writ was sued out wrongfully or maliciously; nor 
to set out the affidavit on which the writ was issued, or to take any 
notice of it; nor to allege that the plaintiff in the detinue suit did 
not have probable cause to sue. Baker v. Pope, 415. 

9. Same. — An averment in such complaint, that the plaintiff in the det- 
inue suit “ did fail in his said suit in detinue, and has wholly failed 
to pay the said A. B., the plaintiff in this suit, all the costs and dam- 
ages that he sustained by reason of the wrongful suing out of said 
detinue writ,” is a sufficient averment that the detinue suit has been 
tried and determined, and that the defendant therein has sustained 
damage by the bringing of said suit. Jb. 415. 


II. Demurrer. 


10. Nonjoinder of parties plaintiff. — In an action of tort, a demurrer does 
not lie on account of the nonjoinder of parties plaintiff, unless the 
complaint shows the names of the parties improperly omitted. Courts 
v. Happle, 254. 

Specification of grounds of demurrer.—A demurrer in these words, 
‘¢ Because, under two counts in case, plaintiffs are not entitled to 
recover ;”’ or these, “ Because the counts are ambiguous and uncer- 
tain,’’ is not a substantial compliance with the statute (Rev. Code, 
§ 2656), which requires that the ground of demurrer shall be dis- 
tinctly stated. Jb. 254. 

Same. —“ Demurrer, and joinder in demurrer, in short by consent, 
because the matters pleaded furnish no bar to the action,” held not 
a sufficient specification of the grounds of demurrer, as required by 
the statue. Rev. Code, § 2656. Donegan § Tabor v. Wood, 242. 


Ill. Pleas. 


13. General issue. — If a debtor places in the hands of his creditor a note 
on a third person, which the creditor agrees to collect and apply to 
the satisfaction of his debt, but fails to do so, he is bound to show 
that he used due diligence to collect the note, and is responsible to 
the debtor, in a special action on the case, for any actual damages 
caused by his want of due diligence; but this would constitute no 
defence, under the plea of the general issue, to an action on the 

original debt. May v. Sharp, 140. 

14. Presumplions as to pleadings. — When the record shows that the case 
was tried on issue joined, but does not show what pleas were filed, 
the appellate court will presume that only the general issue was 
pleaded, and will not consider any defences but such as might prop- 
erly have been made under that plea. Jb. 140. 

15. Transfer of claim in suit.—In trover for the conversion of personal 

property, the transfer by the plaintiff, pending the suit, of “the 
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claim upon which the suit is founded,” is no defence to the action. 
Neilson v. Slade, 253. 

16. Transfer of note pending suit. — The transfer of a note on which a suit 
is pending is not good matter for a plea in abatement or in bar, but 
should be pleaded puis darrein continuance. Dolberry v. Trice’s Exec- 
utor, 207. 

17. Costs on plea since last continuance.— On verdict for the defendant, 
under issue joined on a plea which is only good as a plea puis darrein 
continuance, the defendant is only entitled to judgment for the costs 
which have accrued since the plea was interposed. 1b. 207. 

18. Plea of coverture. — A married woman, owning a statutory separate 
estate in lands, may, with the assent of her husband, make a valid 
contract for the rent, and sue in her own name on the contract, un- 
less the rent is claimed by her husband; and where the suit is 
brought in her name, by her husband as her agent, a plea setting up 
the plaintiff's coverture, either in abatement, or in bar, is bad. Lyles 
v. Clements, 445. 

19. Plea to jurisdiction of court over defendant’s person.— When a pro- 
ceeding in the nature of a quo warranto is sued out against a person 
who holds the office of county solicitor, for the purpose of testing 
the right to that office between him and the relator; and he appears 
in court on the filing of the relation, and claims to exercise the 
duties of said office, he cannot be heard to plead that the court has 
no jurisdiction over his person, because he resides outside of the 
limits of its local jurisdiction. Lee v. The State, 43. 

20. Plea in abatement, of misnomer ; striking out plea as frivolous. — Where 
the defendant’s name is so stated in the indictment that, prima facie, 
a plea in abatement for a misnomer will lie; as e. g. where his 
name is averred to be “J. Sheppherd Diggs ;” a plea in abatement, in 
proper form, and regularly filed, averring that his true name is 
“ James Shepard Diggs,” and that he has always been known and 
called by that name, should not be stricken out, on motion, as frivo- 
lous. Diggs v. The State, 311. 


IV. General Practice. 


21. Appearance without service of process. — An appearance by attorney is 
a waiver of the want of service of process. Laker v. Pope, 415. 
22. Production of hooks on notice; what is revisable.— When notice is 
served on a party, requiring him to produce on the trial certain 
books in his possession, and before the trial is commenced he an- 
nounces that he has brought them into court, and the trial is there- 
upon begun, the action of the court during the trial, compelling the 
opposite to proceed, notwithstanding his objection that all the books 
called for are not in fact produced, is matter of discretion, and not 
revisable by the appellate court. Davidson v. Rothschild’s Adm’r, 
104. 
POWERS. 

1. Construction of will, as to executor’s power to sell lands for payment of 
debts. — A clause in these words: “1 do hereby appoint my beloved 
friend, J. H., as executor of this my last will and testament, to sell 
and collect such property or debts as may fall into his hands, pay off 
such lawful claim or claims as may be justly presented, returning 
unto each heir their portion thereof according to law,’’ — does not 
authorize the executor to sell, for the payment of debts, lands devised 
by the will. Williams v. Williams, 440. 

2. Execution of power of sale-— When an executor applies to the Probate 
Court for an order to sell lands, and sells as directed in the order, 
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and reports the sale to the court, and recites in his deed to the pur- 
chaser that the sale was made under the order of the court, the va- 
lidity of the sale depends on the validity of the order; and if the 
order is void, the sale cannot be upheld on the ground of a supposed 
power of sale conferred by the will. (Sarroup, J., dissenting.) 
Jay v. Stein, 514. 


PRESUMPTIONS. See Error anp AppEAL, 12-23; EvipENcR, 50-53. 

QUO WARRANTO. 

1. When proper remedy.—A proceeding by quo warranto is the only 
proper remedy, under the laws of this State, to test the right to an 
oflice which is claimed by one person, and unlawfully held by an- 
other ; especially, as in this case, where both parties claim under 
certificates of election issued by the secretary of State at different 
times. Lee v. The State, ex rel. Locke, 48. 

2. Security for costs.— When a quo warranto is sued out on the relation 

of a person claiming a county office, against one who,is exercising 

the duties thereof (Revised Code, §$ 3082-3), it should not be dis- 
missed, on motion, because security for the costs has not been given ; 
though it might be proper, according to the common law practice in 
similar cases, to stay proceedings, on motion, until such security is 

civen. Jb. 43. 

3. Averment in relation of usurpation of office. — An averment in the re- 
lation, in such case, that the defendant, ‘ for the space of one week 
or more last past, has used, and does still use, the liberties and fran- 
chises of said office, in violation of the existing laws of the State,” is 
a sufficient averment that he has usurped said oflice. Jb. 43. 

4. Trial by jury.— In a proceeding by quo warranto, all the facts being 
admitted by the parties, and there being no conflict or dispute about 
them, there is no error in refusing a trial by jury, since it only re- 
mains for the court to pronounce the law on the admitted facts. Ib. 43. 

5. Jurisdiction of City Court of Eufaula. — Under the act creating the 
City Court of Eufaula (Session Acts 1869-70, pp. 104-5), that court 
has jurisdiction of a proceeding in the nature of a quo warranto, sued 
out on the relation of a private person, to test the defendant’s right 
to the office of solicitor of Barbour County. Jb. 43. 


RAILROADS. 

1. Limitation of suit or claim for damages against railroad company. — The 
limitation of sixty days, within which claims for damages against 
railroad companies must be presented or sued on (Rev. Code, § 1401) 
does not apply to injuries to the person: as to such claims, the stat- 
utory limitation of an action (Rev. Code, § 2905) is one year. Nich- 
olson v. M. & M. Railroad Co. 205. 

2. Liability of railroad company for injury to animals. — An action of tres- 
pass does not lie against a railroad company for the destruction or 
injury of animals run over by its cars or engines, unless the wrongful 
act was done by its direction, or with its assent; the conductor, en- 
gineer, or other subordinate agent, who has charge of the train at the 
time of the accident, is not, for this purpose, the representative of the 
corporation. S. &. & D. Railroad Co. v. Webh, 240. 

3. Proof of negligence. —In an action against a railroad company, as a 
common carrier, to recover damages for personal injuries sustained 
by a passenger, by leaping from a car which, though off the tracks 
was still in motion, being dragged along with the other cars ; the 
want of a bell-rope, connecting the engine with the car in which the 
passengers were, being alleged in the complaint as one of the negli- 
gent acts contributing to the accident; a witness, who was a pas_ 
senger at the time, may testify that, after the accident, while the pas_ 
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sengers were being carried to their destination on an open freight 
car, and while the train was taking on freight at a wayside station, 
he noticed that the servants of the company, in throwing meal sacks 
on the car, covered up the bell-rope with them, and mentioned the 
fact to the conductor, — the fact itself being relevant evidence on the 
question of negligence, and also tending to verify the statement of 
the witness that the rope was too short, by showing that his attention 
was particularly called to it at the time. M. § M. Railroad Co. v. 
Ashcraft, 305. 

4. Same.— In such action, it is competent for the plaintiff to prove that, 
about two weeks before the accident by which he was injured, the 
defendant’s cars had run off the track twice during one trip. There 
is no better evidence of negligence than the frequency of accidents. 
Ib. 305. 

5. Consolidation of railroad companies ; when action lies against new com- 
pany.— Where an act of the General Assembly, consolidating two 
railroad cdmpanies into one under a new name, provided that the 
consolidation and change of name “ shall in no way affect the rights 
of the creditors of said companies, and their separate existence shall 
be continued as to all the rights and remedies of creditors; ’’ and that 
the president of the new company “ shall be held in law, as to service 
of process, as the president of ” each of the old companies; and that 
the new company “ may dispose of any property, real or personal, held 
by each of said companies, and make and execute titles for the same, 
and sue for and recover in its name all debts, dues, and demands, of 
every kind and description whatsoever, due to each of said com- 
panies,” — held, that an action at law might be maintained against 
the new company, to recover damages for personal injuries caused 
by the wrongful act of one of the old companies. Warren v. M. § 
M. Railroad Co. 582. 


REDEMPTION OF REAL ESTATE. 

1. Who may redeem lands sold under mortgage. — A creditor who recovers 
judgment in a suit commenced against the executor of his deceased 
debtor, within two years after the sale of the debtor’s lands under a 
mortgage given by him, has a statutory right (Rev. Code, § 2513) to 
redeem from the purchaser. Garner v. Foster & Gardner, 167. 

2. Right of judgment creditor to redeem not affected by bankruptcy of 
debtor.— The statutory right of a judgment creditor, to redeem 
lands sold under judicial process against his debtor (Rev. Code, 
§§ 2513-21), is not taken away by the bankruptcy of the debtor, oc- 
curring after the rendition of the judgment, and before the offer to 
redeem. Trimble v. Williamson, 525. 

8. Tender ; what will excuse.— If the purchaser is absent from the State 
when a redemption is sought, and so continues up to the last day 
allowed by the statute for making a tender and offer to redeem, the 
creditor may, on that day, file his bill in equity to redeem, making a 
tender therein, and depositing the money in court. Jb. 525. 


REHEARING AT LAW. 

1. When allowable. — A party against whom a final judgment at law has 
been rendered, and who seeks a rehearing under the statute, on the 
ground of “surprise, accident, mistake, or fraud” (Rev. Code, 
§§ 2814-15), must show that he had a meritorious defence to the 
action, and that, in failing to make his defence in proper time, he 
was not guilty of any legal negligence. Ez parte North, 385. 

2. Amendment of petition for rehearing. — After the reversal of a judg- 
ment of the Circuit Court, improperly sustaining a demurrer to a pe- 

VOL. I. é , 
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tition for rehearing under the statute (Rev. Code, §$ 2814-15), that 
court may allow an amendment of the petition. Hz parte North, 385. 

3. When appeal, or mandamus, lies. — Hereafter, an appeal will be sus- 
tained from an order or final judgment refusing an application for a 
statutory rehearing; and when the application has been improperly 
granted, a mandamus will be allowed. Jb. 385. 

4. Order granting rehearing ; how revisable. — An order granting a rehear- 
ing after final judgment at law (Rev. Code, § 2814) is interlocutory 
merely, and not revisable by appeal until after final judgment is 
again rendered in the cause ; if the order is improperly granted, the 
remedy, before final judgment, is by mandamus. Fuller v. Boggs, 
127. 

REVISED CODE. 

How far law. — When sections of the Revised Code differ, in meaning 
or substance, from the statutes which purport to be incorporated 
therein, the original statute is the law. Nicholson v. Mobile & Mont- 
gomery Railroad Company, 205. 7 


ROADS. See DEDICATION. 


SECURITY FOR COSTS. 

1. In action by non-resident.— Security for costs. — A deposit of $5.50 
with the clerk is not a substantial compliance with the law (Rev. 
Code, § 2802) requiring security for costs in actions by non-residents. 
Ulman v. Langham, 265. 

2. Quo warranto.— When a quo warranto is sued out on the relation of a 
person claiming a county office, against one who is exercising the 
duties thereof (Revised Code, §§ 3082-3), it should not be dismissed, 
on motion, because security for the costs has not been given; though 
it might be proper, according to the common law practice in similar 
cases, to stay proceedings, on motion, until such security is given. 
Lee v. The State, 44. 

3. Constitutionality of law authorizing appeals from existing judgments with- 
out security for costs. — The act approved March 9th, 1871, which 
allows married women to take appeals without giving security for the 
costs (Session Acts 1870, 1871, p.45), in its application to judgements 
existing at the time of its passage, does not impair the obligation of 
such judgments, or of the contracts on which they are founded, and 
is not unconstitutional. Todd v. Neal’s Adm’r, 266. 

SHERIFF. 

1. Incompatibility of offices of sheriff and member of General Assembly. — 
Under the Constitution of this State, one person cannot at the same 
time hold the incompatible offices of sheriff and member of the Gen- 
eral Assembly; yet a member of the General Assembly may be 
elected to the office of sheriff, and his acceptance of the latter office 
does not vacate the first, though it furnishes ground to compel him 
to elect which office he will retain. (BrickE.t, J., dissenting, held 
that the acceptance of the second office, ipso facto, vacated the first.) 
Scott v. Strobach, 477. 

2. Alien’s capacity to hold office.— An alien by birth, who has not been 
naturalized, and has not declared his intention to become a citizen of 
the United States, is not eligible to the office of sheriff. Jb. 477. 

3. Sheriff’s right to office not questionable by auditor. — The state auditor 
cannot refuse to audit the accounts of a sheriff for feeding prisoners 
and conveying convicts to the penitentiary, on the ground that he is 
not sheriff de jure, when he is in possession of the office, and perform- 
ing its duties, after due qualification, under appointment by the gov- 
ernor. Reynolds vy. Mc Williams, 552. 
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4. Sheriff's liability for accidental destruction of boat in his possession under 
admiralty process. — When a sheriff has seized a steamboat under 
admiralty process (Rev. Code, §§ 3127-47), and has placed a suitable 
person on board to take charge of her, he is a quasi bailee, and is not 
liable as an insurer, but is bound to use such care and diligence only 
as a person of ordinary discretion and judgment might reasonably be 
expected to use in reference to his own property, or such as is re- 
quired of a bailee who receives compensation for his services ; and 
if the boat should be accidentally destroyed by fire, he would not be 
responsible for the loss simply because it occurred during the tempo- 
rary absence of the person placed in charge by him. Price v. Stone, 
543. 

5. Sufficiency of indictment against sheriff for failure to render to county 
treasurer sworn statement of moneys received by him for county. — An 
indictment against a sheriff, for failing to render to the county treas- 
urer a sworn statement in writing of the moneys received by him for 
the county (Rev. Code, § 917), must allege that the moneys were re- 
ceived by him in his official character as sheriff, and must also specify 
with certainty the term and year at which the alleged failure oc- 
curred. Doyle v. The State, 28. 

See, also, EXECUTION. 

SLANDER. 

1. Sufficiency of complaint in statement of time. — In an action for slander, 
commenced on the 30th day of September, 1871, an averment in the 
complaint that ‘said words were spoken in the year 1871,” shows 
with sufficient certainty that they were spoken before the commence- 
ment of the suit. Sonneborn v. Bernstem, 168. 

2. Words spoken after suit brought.— Words spoken after the commence- 
ment of the suit, similar to those.charged in the complaint, are ad- 
missible as proof of malice. Jb. 168. 

3. Presumption in favor of judgment. —I€ a witness, testifying to the 
speaking of the slanderous words charged, is uncertain as to the pre- 
cise time at which they were spoken, and it does not clearly ap- 
pear whether they were spoken before or after the commencement 
of the action, and the evidence is admitted by the court “for the 
purpose of sustaining the complaint and also increasing the damages,” 
this is not a reversible error, since error must be affirmatively shown, 
and the evidence would be admissible for both purposes, if the words 
were spoken before the commencement of the suit. Jd. 168, 

LAVES, AND FREEDMEN. See LeGacy anv DeEvisE, 3; Mar- 

RIAGE, 1. 

OLICITOR. 

1. County solicitor indictable as ‘‘ ministerial officer’ for receiving bribe. — 
A county solicitor is a ‘‘ ministerial officer,’”’ within the meaning of 
the statute (Rev. Code, § 3564) fixing the punishment for the accept- 
ance of a bribe by “any ministerial officer of any court.’’ Diggs v. 
The State, 311. 

2. Officer de facto; how constituted, and criminal responsibility of. — An or- 
der of the Circuit Court, made by the presiding judge on the last day 
of the term, by which a person named therein is appointed “to. act 
as solicitor pro tem. of this court until further orders, and the accept- 
ance of the appointment by the person named, constitute him the 
county solicitor de facto, so long as he acts under the appointment, 
although there was no vacancy in the office of county solicitor at the 
time the order was made; and as such oflicer de facto, he is indictable 
for malfeasance in office, as if he were an officer de jure. (PETERS, 
C. J., dissenting, held the order void.) /0. 311. 
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3. Resignation of office. — When a county solicitor transmits an uncondi- 
tional resignation of his office, with the intention that it shall be de- 
livered to the officer or authority entitled to receive it, the resignation 
thereby becomes complete and effectual, without any acceptance, and 
cannot be afterwards recalled. The State v. Fitts, 402. 


SPECIFIC PERFORMANCE. See CHancery. 
SURETIES. 


1. Discharge of surety by subsequent agreement with principal. — In an action 
on a promissory note, against a maker who signed it only as surety 
for his co-maker, the defence being that the surety was discharged by 
a subsequent verbal agreement between the plaintiff and the prin- 
cipal debtor, which materially changed the former contract, it is the 
province of the jury to determine the terms of such verbal agree- 
ment, and the intention of the parties in making it, though there 
may be no conflict in the evidence. Coz v. Knight’s Adm'r, 173. 

2. County administrator ; discharge of sureties on official bond. — The gen- 
eral administrator of a county is not a ‘ public oflicer,’’ within the 
meaning of section 183 of the Revised Code, which authorizes the 
discharge of the sureties ‘‘ upon the official bond of any public officer 
required to be approved by the judge of the Circuit Court, or judge 
of probate, or chancellor.’? (SAFFOLD, J., dissenting.) Mitchell v. 
Nelson, 88. 

3. Alteration of note. — The addition to a promissory note of the words 
“with interest at four per cent.,” made by the payee and principal, 
without the knowledge or consent of the surety, is a material altera- 
tion, and entirely discharges the surety from liability on it. Glover v. 
Robbins, 219. 


TAX ASSESSOR. 

1. Liability of county tax assessor for printing. — The printing necessary for 
the office of the county tax assessor is not to be done at his expense; 
yet, if he contract for it, he is primarily liable to the printer, unless 
there is an understanding between them to the contrary. White v. 
Williams, 130. 

2. Tax assessor of Mobile ; election of.— The special act approved Feb- 
ruary 15, 1867 (Sess. Acts 1866-7, p. 494), which authorized the 
commissioners of revenue of Mobile County to elect the tax assessor 
of said county, was a valid law, being passed during the existence of 
the provisional government; but it has not been treated as a law of 
binding force by the government organized under the reconstruction 
acts of Congress; is at variance with the language and spirit of sev- 
eral general statutes since enacted, and is hereby declared to bave 
been repealed by those general statutes. The State v. May, 376. 


TAXES. 

1. Injunction of illegal tax. — A bill in equity, which seeks to enjoin the 
collection of an illegal tax, and which shows on its face that a por- 
tion of the tax assessed is legal, must also show that the legal tax 
has been fully paid, or it cannot be sustained. Tallassee Man. Co. 
v. Spigener, 262. 

2. Exemption from taxation in favor of factories and machinery. — The 
16th clause of the 3d section of the revenue law of 1868 (Session 
Acts 1868, p. 299), which exempts from taxation the buildings and 
machinery of certain factories, “during their erection, and for one 
year after they commence operations,” does not apply to new ma- 
chinery added to a factory already in operation, and new buildings 
erected for the accommodation of such new machinery. Jb. 262. 

8. License tax on proprietor of city waterworks for carrying on said business 
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within city limits, under contract with corporate authorities. — The cor- 
porate authorities of the city of Mobile having entered into a con- 
tract with Albert Stein on the 26th day of December, 1840, by which 
they transferred to him certain waterworks then belonging to the 
city, for the term of twenty years, and until said waterworks were 
redeemed by the city as therein provided; granting to him the exclu- 
sive org of supplying said city with water during said term, and 
stipulating that, on his performance of all the duties imposed on him 
by said contract, he “shall and may retain quiet possession of said 
waterworks during said term, without let, molestation, or hindrance,” 
on the part of the city; the corporate authorities of said city cannot, 
during the continuance of said contract, require the said Stein to pay 
a license, or tax, for carrying on his said business within the limits of 
the city. Stein v. Mayor of Mobile, 362. 

4. Validity of city ordinance of Mobile, imposing license tax on express com- 

panies. — The second section of the city ordinance of Mobile, passed 
on the 2d March, 1866, which requires ‘every express company who 
shall do business in the city of Mobile, and whose business extends 
beyond the limits of the State,” to pay an annual license of $500; 
“if within the limits of the State, $100;” “and if within the limits 
of the city of Mobile, $50,’ —is not violative of any constitutional 
provision, State or Federal, and is within the powers granted by the 
charter of said city. Southern Express Co. v. Mayor, &c. of Mobile, 
404. 


TENANTS IN COMMON. 

1. Contract between agricultural laborers and their employer construed as 
creating tenancy in common in crops. — A contract in writing between 
the owner or lessee of land and several agricultural laborers, by 
which the latter “‘agree to live with and work for” the former during 
the year, “ for and in consideration of one fourth of the crop of corn 
and cotton raised on the farm,’ is a letting on shares, and creates 
between them a tenancy in common in the crop. Courts v. Happle, 
254. Also, Neilson v. Slade, 253. 

2. When trover lies between tenants in common.— A sale of the entire 
property in a chattel by one tenant in common is a conversion for 
which trover lies against him by his co-tenant. Ib. 253, 254, 


TENDER. See RepEmprTion oF REAL Estates, 8. 


TRESPASS. 
1. When action lies. — An action of trespass does not lie against a rail- 


road company for the destruction or injury of animals run over by its 
cars or engines, unless the wrongful act was done by its direction, or 
with its assent; the conductor, engineer, or other subordinate agent, 
who has charge of the train at the time of the accident, is not, for 
this purpose, the representative of the corporation. S., R. § D. Rai- 
road Co. v. Webb, 240. 

2. Complaint ; count held case, not trespass. —In an action on a sheriff’s 
official bond, a count which alleges, as a breach, that the sheriff, un- 
der color of his office, but without authority of law, took possession 
of a steamboat belonging to plaintiffs, under a libel, or writ of seizure, 
issued by a state court as a court of admiralty, by means whereof 
said boat was wholly lost to plaintiffs, is a count in case, and not in 
trespass, although it also alleges that the libel, or writ of seizure, was 
void, because said court had no jurisdiction as a court of admiralty ; 
and it may be joined with a count which alleges the destruction of 
the boat by negligence and carelessness while in the sheriff’s posses- 
sion under the writ. Stone v. Price, 543. 
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TRIAL OF RIGHT OF PROPERTY. 

1. Parties to suit; regularity of judgment by default against partnership as 
claimant. — When a claim to property, which has been taken under at- 
tachment, is interposed by one partner, in the name of the partnership, 
the subsequent proceedings are properly conducted against the part- 
nership as claimant, although the forthcoming bond is given by said 
partner individually, and recites that he “has filed a claim,” &e. ; 
and a recital in the judgment entry, that the person who interposed 
the claim is a member of the partnership, will be held sufficient on 
error to sustain a judgment by default against the partnership as 
claimant. Pace, Lavender & Harper v. Lee & Co. 571. 

2. Irregularities in attachment suit not available to claimant. — When a 
claim is interposed under the statute to property taken under attach- 
ment, the claimant cannot, on the trial of the claim suit, take ad- 
vantage of any mere errors or irregularities in the proceedings against 
the defendant in attachment. Jb. 571. 

TROVER. 

When trover lies between tenants in common. — A sale of the entire prop- 
erty in a chattel by one tenant in common is a conversion for which 
trover lies against him by his co-tenant. Courts v. Happle, 254. 
Also, Neilson v. Slade, 253. 


UNLAWFUL DETAINER. 
Judgment not conclusive as to damages. — A judgment recovered before 
a justice of the peace, in an action of unlawful detainer (Rev. Code, 
§$ 3305, 3311-12), is not a bar to a subsequent action for damages 
sustained either before or after its rendition, which were not in fact 
recovered by it. Belshaw v. Moses § Brother, 283. 


VAGRANCY. See Criminat Law, 74-5. 
VENDOR AND PURCHASER. 


1. Retention of possession of goods by vendor, as evidence of fraud. — If the 
vendor retains possession of a stock of goods after a sale, and con- 
tinues to sell them as before, this is merely a badge of fraud, which 
is susceptible of explanation; and a charge which instructs the jury, 
that it ean only be overcome by proof of compensation paid to him 
as agent of the purchaser, is erroneous. Moog v. Benedicks § Co. 
512. 

2. Validity of contract for sale of goods, to be used in aid of military forces 
of Confederate States. — An action does not lie, to recover the price 
of goods sold and delivered by one citizen of this State to another, in 
October, 1861, if the seller knew, at the time of the sale, that the 
purchaser intended to use the goods in providing uniforms and cloth- 
ing for the soldiers engaged in the military service of the Confederate 
States. (Overruling Thedford vy. McClintock, 47 Ala. 647; Sar- 

‘FOLD, J., dissenting.) Milner, Wood & Wren v. Patton, 423. 

3. Purchase at judicial sale pending appeal from decree. — If a defendant 
suffers his land to be sold under a judgment or decree which is after- 
wards reversed on error or appeal, the sale must stand, and the pur- 
chaser be protected, notwithstanding the reversal ; but where the 
appeal is sued out by the plaintiff in the judgment or decree, and a 
sale under the decree is made pending the appeal, the purchaser is 
chargeable with notice of the pending proceedings, and the sale is 
liable to be set aside, after the reversal of the decree, on account of 
the inadequacy of price, and the want of notice to the defendant. 
Morton’s Adm’rs v. Underwood, 419. 

4. When purchaser is chargeable with notice of outstanding vendor’s lien. — 
When a purchaser is in possession of land under a deed which has 
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VENDOR AND PURCHASER — Continued. 
never been recorded, but which shows, by its recitals, that the pur- 
chase money was not paid at the time it was executed, a sub-pur- 
chaser from him is chargeable with notice of the outstanding vendor’s 
lien for the unpaid balance of the purchase money. Masich v. 
Shearer, 226. 

5. Protection to bond fide purchaser for valuable consideration without 
notice. — A trust concerning lands, whether implied by law or created 
by contract, cannot be enforced in equity against a subsequent pur- 
chaser for valuable consideration, without alleging and proving no- 
tice tohim. Scott’s Adm’r v. Griggs, 185. 

. Vendor's lien for unpaid purchase money ; resale of lands. — Where 
there is a valid resale of the lands between the parties, the lien for 
the unpaid purchase money is the same as in case of the original sale ; 
but a valid resale can only be effected like the original sale, by a 
conveyance properly executed. Jb. 185. 

. Lien for purchase money on rescission of contract of sale. — When a con- 
tract for the sale of lands is rescinded by agreement of the parties, 
after the purchase money has been paid, if the parties intend to create 
a lien on the lands for the repayment of the purchase money, it is the 
safer (if not the indispensable) practice to create such lien by written 
agreement properly executed and recorded. Jb. 185. 

. Vendor's lien; when lost. — If a purchaser of land, having received a 
deed from his vendor, but not having made complete payment of the 
purchase money, sells to a sub-purchaser, giving only a bond for title, 
and afterwards reconveys the land to his own vendor, in satisfaction 
of the unpaid balance of the original purchase money, his title bond 
to the sub-purchaser being obtained and returned to him by his ven- 
dor, he cannot assert, as against his own vendor, a lien on the land 
for the unpaid balance due to him from the sub-purchaser. Willis v. 
Seavey, 222. 

. Same; when not lost or waived. —If the vendor of land, having given 
a bond for title only, releases the purchaser from liability, and ac- 
cepts, in lieu of his unpaid notes, the individual note of a third per- 
son, who acts in the transaction as the agent of a sub-purchaser, and 
the substituted note recites that its consideration is the unpaid bal- 
ance of the purchase money, — the vendor’s lien is not thereby lost 
or waived, although said agent was at the time indebted to the origi- 
nal purchaser, on account of the purchase of other lands, which in- 
debtedness was, by agreement between them, extinguished by the 
said surrender and substitution of the notes. Bozeman v. Ivey, 75. 

. Parties to bill to enforce vendor's lien. — Where the original purchaser 
has been released from liability by the surrender of his notes, and 
the acceptance of the notes of a third person, and has parted with all 
interest in the land, he is not a necessary party to a bill to enforce 
the vendor's lien; but, if material to the defence, he may be brought 
in by cross-bill. Jb. 75. 

11. Same. — The heirs of the deceased purchaser are not necessary par- 
ties defendant to a bill, filed by the vendor against the administrator 
of the purchaser, and a sub-purchaser from said administrator in his 
official capacity, to enforce a vendor’s lien on lands, of which the 
sub-purchaser had notice. T'hornton’s Adm’r v. Neal, 590. 

12. Vendor's lien; sufficiency of bill to enforce.— A bill to enforce a 
vendor’s lien for the unpaid purchase money of land, which shows a 
sale of the land, payment of a part of the purchase money only, a 
willingness on the part of the vendor to make title on pryment of the 
balance due, and that the vendor’s lien has not been lost or waived, 
is not wanting in equity. McKenzie v. Baldridge, 564. 

13. Averment of seisin and title. — Where the vendor's bill alleges that he 
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VENDOR AND PURCHASER — Continued. 
‘¢ was seized and possessed ” of the lands sold, and that he “is able 
and willing to make title to said land” on payment of the purchase 
money due, this is a sufficient averment of ownership to sustain his 
bill. McKenzie v. Baldridge, 564. 

14. Form of decree ; decree reversed and rendered. — A decree for the com- 
plainant, under a bill to enforce a vendor’s lien for the unpaid bal- 
ance of the purchase money of land, should not order the entire pro- 
ceeds of the sale of the lands by the register to be paid to him, but 
only the balance due, with interest and costs, and the residue, if any, 
to be paid to the defendant; but the appellate court, on reversing 
such a decree, will itself render the proper decree. Jb. 564. 

15. Specific performance of contract for sale of lands; vendor's lien for un- 
paid purchase money. — Where a father sold land to his son, giving 
bond for title on payment of the purchase money, and died before all 
the purchase money was paid ; and the son qualified as his executor, 
and gave bond with the other adult legatees and distributees as his 
sureties ; and afterwards sold the land, receiving full payment of the 
purchase money from his vendee ; and, on final settlement of his ac- 
counts as executor, was charged with the unpaid balance due on his 
notes for the purchase money ; and executions on this decree, against 
him and his sureties, were returned only partially satisfied; and the 
administrators de bonis non of the father’s estate having brought 
ejectment for the land, the purchaser filed his bill in equity, asking 
an injunction of the action at law, and a specific performance of the 
contract between father and son, — held, 1st, that the executor’s debt 
to the estate was extinguished, so far as the rights and interests of 
the sureties on his bond were concerned, but not as against the other 
legatees and distributees ; 2d, that the legatees and distributees who 
were not sureties on his bond had a lien on the land, to the extent of 
their distributive shares of the unpaid balance of the purchase money 
due from the executor to his father’s estate ; and, 3d, that the pur- 
chaser from said executor, on paying the balance due to them, was 
entitled to an injunction of the action at law, and to a specific per- 
formance of the contract between the executor and his father. Breit- 
ling’s Adm’rs v. Clarke §& Co. 450. 

VERDICT. 

1. In detinue. —In detinue for a great number of tools and instruments of 
various kinds, belonging to the business of a photographist, a verdict 
in these words, “ We, the jury, find for the plaintiff, and not finding 
it practicable to assess the value of each article sued for separately, 
we assess the value of the whole at $2,000, and we assess the damage 
for its detention at $250,” is sufficiently formal to support a judgment 
for the plaintiff, if not objected to in the court below; and a judg- 
ment on such verdict, “that the plaintiff have and recover of the de- 
fendant the property sued for herein, and described in the complaint, 
or its value so assessed by the jury for the detention thereof,” con- 
tains nothing or which the defendant can complain on error. Wilson 
v. Barnes, 134. 

2. In action for breach of contract. — A verdict for the plaintiff, estimat- 
ing (instead of assessing) his damages at a specified sum, is sufficiently 
formal and definite to support a judgment in his favor for the sum 
specified. Roddy § Dahin v. McGetrick, 160. 


WILLS. 

1. Construction of codicil. — Where a pecuniary legacy was given in the 
body of a will to Sallie A. B., one half payable at the settlement of 
the testator’s estate, and the other half twelve months thereafter, and 
charged personally on specific devisees, to whom a valuable property 
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was given ; and a codicil was afterwards added in these words, ‘I 
hereby revoke the donation in the body of my will to Sallie A. B., 
and give her a proportionate share with the rest of my nieces,’’ who 
were residuary legatees under the will; held, that the codicil only 
changed the amount of the legacy to Sallie A. B., and not the fund 
out of which it was payable, nor the time and manner of its pay- 
ment ; that the legacy still continued a personal charge on the dev- 

™ isees, and was not payable out of the residuum. Mason v. Smith, 71. 

2. Legacy construed as personal charge on devisees. — Where a testator de- 
vised and bequeathed a valuable estate, real and personal, to J. B. 
and B. W., adding to the bequest these words: ‘ And for and in con- 
sideration of the above, the said J. B. and B. W. will see that my 
sister, Sarah A. M., will be amply provided for, should she ever be so 
unfortunate as to have any cause for such protection; and to Sallie A. 
B. they will pay $4,000, one half at the settlement of my estate, and 
the other half twelve months thereafter ;” held, that the legacy to 
Sallie A. B. was a charge on the bequest to J. B. and B. W., for 
which they became personally liable on their acceptance of the be- 

uest. Jb. 71. 

3. Request for “use, benefit, and maintenance” of slaves in 1857.—A 
specific bequest of a negro woman and her five children, coupled with 
a general residuary bequest to the same legatee, “ for the use, benefit, 
and maintenance of the six above-bequeathed servants,” was not for- 
bidden by any statute, constitutional provision, or fixed public policy 
of this State, in 1857. Marsh v. Richardson, 481. 

4. Construction of will, as to executor’s power to sell lands for payment of 
debts. — A clause in these words: ‘‘ I do hereby appoint my beloved 
friend, J. H., as executor of this my last will and testament, to sell 
and collect such property or debts as may fall into his hands, pay off 
such lawful claim or claims as may be justly presented, returning 
unto each heir their portion thereof according to law,’’ — does not 
authorize the executor to sell, for the payment of debts, lands de- 
vised by the will. Williams v. Williams, 440. 

. Revocation by subsequent will.— The existence of a subsequent will is 
sufficient to revoke a former will, without proof of its contents, or of 
the particulars in which it differs from the former. Barker v. Bell, 
284. 

6. Mutilation, cancellation, and republication of will. — A will which is 
mutilated by the testator, by tearing off the siguatures of himself 
and two of the subscribing witnesses, with the intention of cancel- 
ling and revoking it, can only be republished by a subsequent re-sign- 
ing and written attestation. Jb. 284. 

7. Relevancy of former will as evidence. — Where the paper propounded 
for probate bears on its face marks of mutilation, and one of the ques- 
tions in the case is, whether it was so mutilated by the testator himself, 
with the intention of cancelling and revoking it, or by his widow 
after his death, a former will would be relevant evidence for the 
proponents, as showing a motive on the part of the widow to destroy 
the latter, if the former bequeathed a greater interest to her than 
the latter; but if this fact does not appear on the face of the two 
papers, and is not shown by connecting evidence, the former will is 
not admissible as evidence. Jb. 284. 

8. Pleadings ; error without injury in framing issue.— On the trial of a 
contest, before the Probate Court, as to the validity of a will, if the 
record shows that the cause was heard on proper issues, errors in 
the manner of making up those issues, not calculated to affect the 
judgment, will not be considered as grounds of reversal. Jb. 284. 

9. Putting witnesses under rule.— The proponent of a will, as a party to 
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WILLS — Continued. : 
the proceeding, has a constitutional right to be present at the trial, 
and, consequently, is not subject to the order excluding the wit- 
nesses. Barker v. Bell, 284. 


WITNESS. 
1. Putting witnesses under rule. —The proponent of a will, as a party to 
the proceeding, has a constitutional right to be present at the trial, 
and, consequently, is not subject to the order excluding the witnesses. 
Barker v. Bell, 284. 

Impeaching witness. — A witness may be impeached by contradicting 
his testimony as to a particular statement made by him out of court, 
if that statement be material. Sonneborn v. Bernstein, 168. 

3. Sustaining impeached witness. — When a witness is impeached, not by 
proof of contradictory statements made by him, but by showing that 
his general character for truth is bad, his testimony may be corrob- 
orated by showing that, prior to the commencement of the action, 
he made statements out of court uniform and consistent with his 
testimony in court. Jb. 168. 

. Practice on trial of issue as to veracity of witness. — On the trial of an 
issue respecting the veracity of a witness, much must be left to the 
seund discretion of the primary court, and the appellate court will 
not reverse on account of its rulings, unless it clearly appears that 
the appellant was thereby deprived of some important legal right in 
the case. Jb. 168. 

Practice in examination of witnesses. — In the mode and manner of ex- 
amining witnesses, much must be left to the discretion of the court 
trying the case ; and in doubtful cases, where the impropriety of its 
rulings is not clearly shown, the appellate court will not declare 
them erroneous. Lewis v. The State, 1. 

. To what witness may testify. — A witness testifying as to a personal 
conflict between two persons, which he saw, may state that one 
‘was trying to get away from” the other. The expression is not 
the statement of a mere opinion, but rather of a fact derived from 
observation. Jb. 1. 

. Same. — So a witness after relating a conversation between the pris- 
oner and the deceased, may state that “ this was the commencement 
of the difficulty.” Jb. 1. 

8. Same. — On a trial under an indictment for selling liquor to a minor, 
the defendant having been allowed to prove that the minor to whom 
the liquor was sold was a mature-looking person, whose appearance 
was calculated to produce the belief that he had attained his major- 
ity, he cannot be allowed to ask the witness “if he would not take 
him to be twenty-one years old.” Marshall v. The State, 21. 

. Same. — A witness may give his opinion as to the value of a horse or 
mule known to him, although he is not an expert, and does not 
know its market value. Rawles v. James, 183. 

10. Examination of parties as witnesses ; exception as to actions by or against 

executors and administrators. — In an action by an administratrix, on 

a promissory note payable to her intestate, the defendant cannot be 

allowed to testify that, in a conversation between him and the plain- 

tiff about the note, which he demanded from her on the ground that 
it had been paid, he told her that he had paid it to a third person, 
by the direction of the intestate, and had made one payment in his press 
ence: these declarations come within the statutory exception (Rev. 

Code, § 2704), that a party shall not be allowed to testify “as to 

any transaction with or statement by the testator or intestate,” and 

the fact that the plaintiff had testified as to the same conversation, 
without objection, does not render the evidence competent. Stal- 

lings’s Adm’r v. Hinson, 92. 
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11. Same. —In such action, the defence being that, by the direction of 
the intestate, the principal debtor had paid the note to a mercantile 
firm of which his co-defendant was a partner, and which had indem- 
nified him against the suit, another partner in the firm, though not a 
party to the record, is within the spirit and meaning of said section 
2704, and, consequently, is incompetent to testify ‘‘ as to any trans- 
action with or statement by the intestate.’”’ Stallings’s Adm’r v. Hin- 
son, 92. 

12. Same. — When an action is revived, on the death of the plaintiff pen- 
dente lite, in favor of his personal representative, the defendant can- 
not be allowed to testify on the trial (Rev. Code, § 2704) as to any 
transactions with the deceased in his lifetime. Davidson v. Roths- 
child’s Adm’r, 104. 

13. Same.— An executor, when sued in his representative character, may 
testify in his own behalf, as to admissions made by the plaintiff since 
thé testator’s death; the statute (Rev. Code, § 2704) only renders 
him incompetent to testify “as to any transaction with or statement 
by the testator.”? Avery’s Executors v. Avery, 193. 

14. Same.—In an action by or against an executor or administrator, a 
witness who is not a party to the suit may testify ‘‘as to any trans- 
action with or statement by” the testator or intestate (Rev. Code, 
§ 2704), and a party is competent to testify to any other facts. Gools- 
bee’s Adm’r v. Fordham, 202. 


WRIT OF INQUIRY. 

What evidence is admissible for defendant, on execution of. — On the 
execution of a writ of inquiry, after judgment by default or nil dicit, 
the defendant cannot adduce evidence which tends to show that he 
is not liable at all, or that jndgment ought not to have been ren- 
dered against him. Dunlap v. Horton, 412. 





